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At common law the effect of a transfer of lands to a trustee 
in trust to and for the use of a beneficiary, called a cestui que 
trust, was to vest in the trustee the title to the whole estate in fee 
simple, with all the incidents of absolute ownership annexed 
thereto? of which he could not be divested except by his deed of 
conveyance, or otherwise by operation of law, as was done as to 
passive trust estates by force and effect of the statute _of uses 
passed in the reign of Henry VIII. 

Thus in its duration the title in the case of an active'trust might 
remain in the trustee indefinitely beyond the point of time when 
all duties of a purely trust nature were performed and fulfilled. 

In respect to the nature, extent and duration of the estate 
vested in the trustee in the case of an active trust estate at com- 
mon law, a radical change was effected by the act of the legis- 
lature of the State of New York entitled «* Of Uses and Trusts,”’ 
passed in 1830, limiting by statute the purposes for which* an 
express trust could be created, and also limiting the time for the 
performance of such trust, which in no case can extend be- 
yond the term of two lives in being. In these respects 
the Civil Code of the State of California, passed in 1873, 


1 A review of the decision inthe of the Supreme Court of Cualifor- 
Fair Will case, 132, Cal. 523 to 580 nia. 
by John Currey, ex-Chief Justice 21 Perry on Trusts, § 321. 
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is the same, except as to the term, which is extended to lives 
in being. In respect to the nature and quantity of estate 
granted or devised in trust, the same are qualified and limited by 
the statutes mentioned to so much only of the estate as is neces- 
sary and adequate to the execution of the trust, whereas under 
the English law such qualification and limitation was the crea- 
tion of courts of equity, by which the beneficiary’s interest in the 
estate was raised to the dignity of an equitable estate. 

The decision in the Fair Will case and the opinion of the 
majority of the court leading up to it (from which the Chief 
Justice and Justices Harrison and Temple dissented), are of 
more than ordinary interest to the legal profession, and especi- 
ally to persons who have or may have estates to dispose of by 
last will and testament. 

By his will James G. Fair devised all his real property to 
trustees, to have and to hold the same in trust for and during 
the lives of his three children, for their use and benefit. This 
trust was followed by a direction that his trustees at the death 
of the last survivor of his children should transfer and convey 
his estate remaining to certain of his grandchildren, as a class, 
and to his brothers and sisters and children of deceased broth- 
ers and sisters, as another class, in proportions specified 
in his will. This will was made and executed in due 
form in September, 1894, after which, in December of 
that year, the testator died, leaving him surviving his 
three children, a grandchild, and brothers and sisters, and 
children of deceased brothers and sisters. The will was ad- 
mitted to probate and duly established by a court of competent 
jurisdiction to be the last will and testament of the testator, 
thus deciding that he was competent to make a last will and tes- 
tament. The will was contested by the son of the testator for 
the purpose of breaking down the same. The decision of the 
trial court was in favor of the contesting plaintiff. The main 
ground of contest was that the direction contained in the will to 
transfer and convey the corpus of the estate upon the termina- 
tion of the life trust, as in the words of direction provided, was 
not one of the enumerated purposes of trust authorized by the 
Civil Code. The contestant’s object was to break down the 
trust created for the use and benefit of the children, though ad- 
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mitted to be valid in itself as a trust, and to that end the alleged 
unauthorized direction was made subservient. To the attain- 
ment of this ultima thule of the contesting plaintiff it was 
deemed essential on his part to establish to the ectieinetion of 
the court the following propositions : — 

(1) That by the devise in trust the testator intended to devise 
and did devise to his trustees the whole estate in fee simple in 
trust, for two purposes, the one for the use and benefit of the 
children so long as all of them might live, and the other in trust to 
convey the estate remaining after the death of all the children to 
the classes of persons named in the will as residuary devisees, by a 
deed or deeds of conveyance to be executed by the trustees, 

(2) That the direction or instruction to transfer and convey 
the remaining property was unauthorized, illegal and void, and 
because of this the testator’s intention to give and devise such 
remaining estate to his grandchildren and others was defeated, and 
therefore he must be deemed, held and considered as never having 
intended to give and devise such property to said classes of persons. 

(3) That the subjects of the two foregoing propositions are 
so interwoven and inseparably connected as to constitute a 
scheme on the part of the testator to the effect that the former, 
valid in itself, and the latter, declared to be invalid and void, 
must necessarily fail and fall together. 

First. In support of the first of these propositions the court, 
per Garoutte, J., referring to the habendum clause of the will, 
holds that the purpose and effect of the habendum clause ‘ is 
to fix the time when the trustees shall make the conveyance — 
shall transfer and convey the title;’’ and continuing the court 
says: ‘* These words were not used to fix the guantum of the 
estate of the trustees, but to fix the day when the fee should be 
conveyed to the beneficiaries.’” The court then goes on to say 
that ‘* It seems, under these circumstances, that if a complete 
and perfect fee ever could vest in a person, it has vested in these 
trustees.’’ And in conclusion it is said: « It follows from these 
views that the contention of the appellants to the effect that the 
trustees took only an estate for the lives of Fair’s children or an 
estate for life, with an incidental fee, which allowed them to sell and 
transfer the property during that period, cannot be maintained.’’! 


1 132 Cal. 548, 
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Again, referring to the power given to the trustees to sell 
and convey the property, the court, per Garoutte, J., at 
page 549, says, ‘* this fact points directly and unequivocally to 
the fact that the fee was in them,’’ and further that ‘ the tes- 
tator meant and could only mean that the trustees were vested 
with the fee of the property, which fee they could convey to 
third persons during the lives of his children, and if not so con- 
veyed, then they should convey to these kindred,’’ meaning the 
designated grandchildren and others named. And at page 530 
the court, per McFarland, J., says, ‘*‘ It is perfectly clear beyond 
even a reasonable doubt, that the testator did not intend to 
devise estates in remainder to persons of the named classes, but 
intended to devise the whole estate in fee to his trustees upon 
trusts to convey, after the expiration of a probably very long 
period of time to those persons, so that the latter would receive 
new estates created by the conveyances.”’ 

The foregoing passages contained in the prevailing opinion 
(the joint work of Justices McFarland and Garoutte), clearly 
show the attitude of the court as to the nature and duration 
of the title and estate vested in the trustees. The court holds 
it to be a title in fee vested in the trustees to and for the use and 
benefit of the children as long as they all may live, with remainder 
over in trust to convey the same to a new set or class of bene- 
ficiaries, to whom it will at a future time be the duty of the 
trustees to so convey, but which duty they will not be able to per- 
form. Thus the trustees, according to the court’s theory, are 
on the one hand in duty bound to convey the remainder as 
directed, and on the other hand will not be able to so convey — 
a very embarrassing predicament. 

The conclusion reached by the court is that the testator’s in- 
tention to vest in his trustees 4 title in fee to his whole estate, 
unaffected by any limitation as to the quantum thereof and as 
to the duration of the estate, was effective and effectually 
accomplished. 

Such is the court’s attitude respecting the title of the trustees, 
which is said to be a complete and perfect fee, that is, by legal 
definition, a title in fee simple absolute. 

If such were the case, then the corollary that it could not be 
mintained that the trustees took only an estate for the lives of 
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Fair’s children would follow as a logical sequence. But this 
cannot be true, for if true it would necessarily defeat the creation 
of atrust. The court’s theory throughout upon this point is based 
upon and predicated of a fallacy to the effect that the devise to the 
trustees constituted a complete and perfect title in fee to the whole 
estate, — a thing impossible, under our law of uses and trusts. 

The court’s position as to the extent and duration of an estate 
in lands granted or devised in trust under our code laws, and 
also under the New York law of uses and trusts, is in direct 
contradiction to the provisions of such laws and to the decisions 
of courts rendered in the exposition of such laws. 

In respect to the nature, extent and duration of an estate 
granted or devised in trust our court adopts the rule and doc- 
trine of the common law as it stood after the passage of the 
‘‘ Statute of Uses,’’ whereas our law of uses and trusts and 
that of New York on the subject are widely different from the 
common law rule and doctrine in relation to the nature, extent 
and duration of the estate of a trustee in lands granted or 
devised in trust. 

A passive trust is not authorized by the law either of this 
State or of the State of New York. By these laws the pur- 
poses for which an express trust can be created are few in 
number, and all of them pertain to special or active trusts. 
The laws of both States in relation to express trusts are simple 
and easily understood. Section 863 of our code (like section 60 
of the New York act of uses and trusts) declares the effect of 
a grant or devise in trust. It is as follows: — 

‘* Except as hereinafter otherwise provided, every express 
‘trust in relation to real property, valid as such in its creation, 
vests the whole estate in the trustee, subject only to the execution 
of the trust. The beneficiaries take no estate or interest in the 
property, but may enforce the performance of the trust.”’ 

The words ‘‘ subject only to the execution of the trust’’ are 
clearly words of limitation. They negative the conclusion that 
the whole estate is vested in the trustees infee. Section 863, of 
which such words are a part, and section 864 are entirely consist- 
ent with each other.'. Such words are manifestly a limitation 


1 Embury v. Sheldon, 68 N. Y. 234-235. 
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of the quantum of estate devised, which is so much thereof 
as may be necessary and adequate to the execution of the trust, — 
no more nor less.? 

Section 871 of the code (corresponding with section 67 of the 
New York act) declares that: ‘‘ When the purpose for which an 
express trust was created, ceases, the estate of the trustee also 
ceases.” 

Our court’s position is in direct contravention of these two 
sections of our code, for the limitations therein are wholly and 
completely ignored by the court in its consideration of the 
questions involved in the case. 

Again, the court’s theory respecting the title is wholly incon- 
sistent with the provisions of section 864 (corresponding with 
section 61 of the New York act) which declares that ‘+ Not- 
withstanding anything contained in the last sections the author 
of the trust may, in its creation, prescribe to whom the real 
property to which the trust relates shall belong in the event of 
the failure or termination of the trust, and may transfer or 
devise such property subject to the execution of the trust.’’ 

This section, with section 863, conserves to the author of 
the trust the whole estate, subject only to the execution of 
the trust, conceding to him the right and power to make 
disposition of such estate as provided in that section. Sec- 
tion 865 (like New York act, section 61) declares the effect 
of the transfer or devise mentioned in section 864 as follows :— 

‘* The grantee or devisee of real property subject to a trust 
acquires a /egal estate in the property as against all persons 
except the trustees and those lawfully claiming under them,’’— 
that is to say, subject to the execution of the trust. 

If the whole estate was vested in the trustees in fee, as 
decided by the court, then it results that the testator had no 
interest in the estate remaining in himself, and therefore could 
not effectively prescribe to whom the same should belong in the 
event of the failure or termination of the trust, nor effectively 
transfer or devise the property to anybody. 

The sections above set forth in haec verda clearly show that 

11 Perry on Trusts, Sec. 320; 410; Moore v. Appleby, 36 Hun, 368; 


Morffew v. Railroad Co., 107 Cal. s.c. affirmed in 108 N. Y. 287. 
695; Benellack v. Richards, 116 Cal. 
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the estate vested in the trustees is a qualified and limited estate 
both as to the guantum thereof and as to the term of its dura- 
tion, which term is to end upon the happening of an event sure 
to come to pass; whereupon those entitled in remainder have an 
immediate right thereto in possession as owners thereof in full 
property. Thus it is seen that the title is not left in abeyance 
fora moment. If the estate is already devised it vests in the 
residuary devisees at the time of the creation of the life trust; 
if not already devised, it vests in the heirs at law of the author 
of the trust at the time of the creation of the trust as provided 
in section 866 of jthe code (the same in substance as section 62 
of the New York act) as follows: — 

‘* Where an express trust is created in relation to real property, 
every estate not embraced in the trust, and not otherwise dis- 
posed of is left in the author of the trust or his successors.”’ 

The foregoing quoted sections of our civil code read in pari 
materia, constitute a complete system regulating the transfer 
of lands to trustees in trust to and for the use of designated 
beneficiaries and also provide for the disposition thereof to take 
effect immediately as a vested remainder and in possession at the 
termination of the precedent trust and trust estate. 

The decisions of courts, except our own, which have had to deal 
with like cases, have been that words of direction to trustees to con- 
vey the remainder constitute good and sufficient words of devise. 

Such grant or devise is of the nature of a testamentary dispo- 
sition of the estate which is vested in interest when the deed of 
grant is delivered, or when the testator dies, unless it affirm- 
atively appears from the instrument creating the life trust that 
it was intended otherwise by the author of the trust. This is 
made clear as an established rule of law by the Chancellor in the 
case of Moore v. Lyons,! and by the Court of Appeals, in 
Embury v. Sheldon,? and Gilman v. Redington.’ 

In Moore v. Lyons, the Chancellor said, ‘‘ a remainder is not 
to be considered contingent in any case where it can be consid- 
ered vested consistently with the intention of the testator.’ 

In speaking of an estate devised as provided in section 61 of 
the New York act (the same as section 864 of our Code) the 


1 25 Wend, 144. 2 68 N. Y. 234, 235. 8 24.N. Y. 15, 16. 
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court in the case of Gilman v. Redington,! said the limi- 
tation to residuary devisees is of a future estate to take effect in 
possession at the end of the trust term, and that ‘‘ according to 
the statute? a future estate is vested where there is a person in 
being who would have an immediate right of possession on the 
ceasing of the intermediate or precedent estate,’’ and further 
the court said such estate is a present devise of a future estate 
in fee vested in the devisees at the death of the testator. 

The section here referred to is the same as section 694 of our 
code. 

A practical application of the doctrine of this rule of law 
was made in the cases of Bruner v. Meigs,’ Cooks v. Platt, Moore 
v. Appleby,’ and in same case on appeal,’ and Campbell v. 
Stokes,?7— in each of which the devise in remainder was made 
by words of direction to trustees to convey the estate to designated 
persons after the termination of the life trust, and in each of them 
it was held that by the devise so made the legal title became 
vested in the remaindermen at the time of the creation of the 
trust. There are many cases to the same effect to be found in 
the books of reported decisions in that State. In none of them 
is it pretended that such words of direction are not sufficient and 
effective expressions of the testator’s intention for effectuating a 
disposition of his property; and in all cases where the direction 
to convey was in direct terms, showing that it was the purpos2 
of the testator that by the conveyance directed to be made the 
designated remaindermen should be vested with the title in fee 
simple, it was held that their interests were thereby vested, and 
that therefore no action on the part of the trustees was required 
for the purpose of vesting in such residuary devisees the estate. 

Applying the rule laid down in the above decisions, the resid- 
uary devisees designated by Fair in his words of direction to 
transfer and convey to them, did not take because the power to 
convey was given in terms to the trustees, but independently 
thereof. On this point see Campbell v. Stokes.® 

An eminent and learned jurist of the State of New York, for- 


1 Supra. 5 36 Hun, 368. 
21RK.S., p. 723, Sec. 13. 108 N. Y. 

3 64.N. Y. 506. 7 142 Id. 23. 

4 98 Id. 35. 8 Supra. 
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merly a judge of the Court of Appeals in that State, in speaking 
of the prevailing opinion in the Fair Will case said: — 

‘* This opinion ignores the great canon of construction, that 
the intention of a testator is the guiding rule in the construction 
of wills, and is to be given effect unless necessarily defeated by 
reason of clear and manifest opposition to statutory rules. I 
am sure that in our State the courts would regard the direction 
to the trustees to convey to the children of the testator’s chil- 
dren and to his brothers and sisters on the termination of the 
life estates, as a present devise of a future estate to the remain- 
dermen, and that their interest would vest by force of the devise, 
and that the conveyance by the trustees was directed as a mere 
mode of authenticating (although unnecessary ) the fact that the 
life estate had terminated.”’ 

‘* The opinion, as it seems to be, subverts, by a technical and 
unnecessary application of the statute, defining authorized trusts, 
the obvious purpose of the testator. Assuming that the trust to 
convey was unauthorized, it could operate as a power, but at the 
least it meant that the remainder should go to the persons desig- 
nated, and to effect that purpose, the actual conveyance was a 
mere formal and unessential incident.”’ 

There is nothing in the foregoing opinion that is either ab- 
struse, indefinite, ambiguous, or metaphysical, qualities imputed 
by our court to some of the opinions of the New York courts in 
cases of uses and trusts, which are especially at variance with 
our court’s construction of the provisions of the will in question. 

It is certain that if the estate was vested in the residuary devi- 
sees, subject only to the execution of the trust, as provided 
in sections 864 and 865, it could not be vested in the trustees 
at the same time to an extent in quantity greater than sufficient 
and adequate to the execution of the trust, and further, that no 
estate whatever could remain vested in them after the termination 
of the trust, as declared in section 871 of the code Defunct 
trustees cannot be the repositories of the title to estates in lands. 

To maintain its position to the effect that the whole estate was 
vested in the trystees in fee by the devise in trust to them to and 
for the use of the testator’s children, of which they could not be 
divested otherwise than by their deed of conveyance, our court 
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refers toand relies upon the case of Townsend v. Frommer! as a 
case ‘** almost exactly like the case at bar,’’ which upon examina- 
tion is found to be very unlike ‘* the case at bar’’ in all essential 
particulars for which it seems to be cited. In that case the 
intention of Mrs. Curtis, the:author of the trust created by her 
deed of conveyance to a trustee to and for her own use and 
benefit for and during her life, was the turning-point in relation 
to the alleged interests of her descendants, depending upon the 
facts and circumstances apparent upon the face of her deed, 
showing as claimed by one of the parties, that she did not intend 
‘to give and devise to them a present interest in her estate, and 
that was all that was necessary to be decided in the case so far 
as her deed of trust was relevant to the issues joined between 
the parties, though the court went on to say that the power con- 
ferred on her trustee to convey the remainder to such of her 
descendants as would be living at the time of her death, was of 
the nature of an active trust, because the power in trust to con- 
vey required on the part of the donee of the power, action. 
This reasoning would have transformed every passive trust estate 
existing before the adoption of the statute of uses into an active 
trust estate for the reason that the trustee of a passive trust 
estate could divest himself of it only by action, namely by the 
execution of a deed of conveyance. In this particular the de- 
cision was peculiar and in conflict with prior and subsequent 
decisions of the same court, and has never been regarded as 
sound law.? 

Whether that decision on this point was right or wrong is of 
no material importance in the case at bar, for the reason that in 
the Fair case the words of direction to transfer and convey, as 
held in all the cases referred to, were words of devise, vesting in 
the residuary devisees a legal title and estate in remainder, at the 
time of the creation of the trust. 

Referring to the court’s conclusion in that case as to the 
intention of the author of the trust, our court with an air of 
triumph exclaims ‘‘ and so in that case it was held, as we hold in 
the case at bar, that no estate in the land vested in the persons 


1125 N. Y. 446. 2 See Chaplin on Express Trusts 
and Powers, § 614. 
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of the enumerated classes, because that was not the intention of 
the testator expressed in the will. And the intention of the 
testator in the case at bar was much more pronounced and posi- 
tive than in the case of Townsend v. Frommer.”’ 

These asseverations of the court are wholly unwarranted, as 
seen by a comparison of the facts and circumstances of the two 
cases. By this forced application of the conclusion reached by 
the court in the case of Townsend v. Frommer, and by ignoring 
the limitations contained in section 863 and 871, and by sub- 
verting the rule declared in Moore v. Lyons, Embury v. Sheldon, 
and Gilman v. Redington,’ our court seems to be satisfied that 
the first of the foregoing propositions was established. 

SeconD. As auxiliary to the demolition of the life trust, 
it was necessary for the court to establish to its satisfaction the 
second of the foregoing propositions. To that end a vigorous 
attack was made upon the testator’s direction to his trustees to 
transfer and convey, in which he was charged with an attempt, 
in contumacious defiance of the law, to create an illegal and for- 
bidden trust, and also with other derelictions in the matter of 
the disposition of his property, tying up his estate and disinher- 
iting his children, on account of which his last will and testa- 
ment in all its parts was regarded by the court as meriting con- 
demnation. 

The purpose for which the case of Townsend v. Frommer was 
called into service seems to have been to nullify and defeat the 
rule declared in Moore v. Lyons and other cases and thus save 
the alleged title of the trustees from utter collapse, for it is 
said in the opinion that the testator did not attempt to prescribe 
to whom the property to which the trust related should belong 
in the event of the failure or termination of the trust? and that 
he did not intend to devise it to the class of persons by him 
named, but that he did intend to devise his whole estate to the 
trustees that they might at a future time create new estates for 
the persons of such classes by conveyances to them executed by 
the trustees.* These denials in respect to the testator’s intention 
were boldly made in order to show that he did not exercise his 
right to dispose of his property to grandchildren and others 


1 Supra. *% Per Garoutte, J., pages 547,548. * Per McFarlaud, J., at page 550. 
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named, as he might have done as provided in section 864 of the 
code, and to that end the court, arguendo, per Geroutte, J., says: 
‘¢ In the first place, we do not find any general and ultimate in- 
tent upon the face of the document indicating that the benefi- 
ciaries were to have this property by hook or by crook.”’ 

From this it is to be inferred or implied that if the court could 
have found that the testator intended that the grandchildren and 
others were to have the property by hook or crook, the decision 
would have been the other way. This is the court’s method of 
reasoning. 

If the testator did not intend that the persons of the named 
classes should have his property why did he direct it to be con- 
veyed to them? 

In its work of demolition of the testator’s direction to convey 
the remainder the court seems to have forgotten that it had 
already decided that the title to the whole estate was vested in 
the trustees in fee by the devise to them in trust. Surely, if 
the title was already in the trustees, the direction to convey it 
to other persons was inconsequential and harmless. An attempt 
to create an unauthorized trust is not the creation of a trust.! 
Involved as the court is in irreconcilable inconsistencies and 
contradictions, it still insists with persistent tenacity that the 
direction to transfer and convey was illegal and void because not 
of the enumerated purposes of trusts specified in the Civil Code 
and that, too, while it is admitted on all hands that by such 
direction the testator intended that his property should eventu- 
ally go to the persons by him designated as residuary devisees, 
but this admission is qualified by the court by assuming the fact 
to be that he intended the property should go to them by a deed 
or deeds of conveyance to be executed by the trustees, and that 
the words of direction to that end could not and cannot be con- 
strued to mean anything else. This is an extremely narrow 
construction of the words of direction. Quit haeret in littera, 
haeret in cortice. 

The court’s determination as to the testator’s intention here 
noticed reduces him to a condition of imbecility. He is repre- 


1 Bruuer v. Meigs, 64 N. Y. 506. 


CALIFORNIA STATUTE OF USES AND TRUSTS. 653 


sented as cherishing a bauble, dearer to him than the purpose 
for which he made his last will and testament. 

The rule of law on the subject requires that to every clause 
and word of a deed, contract or will, a lawful effect shall be given, 
if possible. In the interpretation of the words of a will that 
construction is to be given to them which will carry the inten- 
tion of the testator in respect to the disposition of his property 
into effect. In such case, as Denio, C. J., said in Everett v. 
Everett: «* The question is, not whether the language will bear 
some other construction — a construction which will defeat the 
intention and render the provisions of the will illegal and void— 
but whether it will permit a lawful intention to have effect.’’ 

The settled rule of law on the subject is that where words of 
a will or other instrument may be construed in two different 
senses, one of which would render the disposition of the prop- 
erty illegal and void, and the other would render it valid, that 
construction is to be given the words which will render the dis- 
position ef the property effectual. This was so held by Chan- 
cellor Walworth in Butler v. Butler.2, This was the rule laid 
down by Lord Coke, as follows : — 

‘* Wheresoever the words of a deed, or of the parties without 
a deed, may have a double intendment, and the one standeth 
with law and right and the other is wrongful and against law, 
the intendment that standeth with law shall be taken.’’ 

This rule was applied in the case of a will in Atkinson rv. 
Hutchinson,‘ and also in Nightingale v. Sheldon,’ by Mr. Jus- 
tice Story, in these words: — - 

‘If there are two intentions on the face of the will, one of 
which is general and consistent with the rules of law, and 
another is special and inconsistent with the rules of law, the 
latter yields to the former, and, if necessary to give effect to 
the will, must be rejected altogether.’’ § 

This rule of construction is in harmony with the whole doc- 
trine of the law of wills, and is especially applicable to a just 


129 N. Y. 95. 5 Mason, 336-339. 
2 3 Barb. Ch 210. ® See also Hunt v. Brooks, 80 Va. 
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construction of the words of direction contained in the will 
of Senator Fair. Ut res magis valeat, quam pereat is a maxim 
of the law of general application, and especially so as to wills. 

However invalid and void may be the mode or way provided 
by the testator for the disposition of his property, his language 
may be resorted to for the purpose of ascertaining his intention 
in respect to its disposition. This rule is declared in Van 
Kleek v. Dutch Church,? Tucker v. Tucker,? Morton v. Wood- 
bury,‘ and Cook v. Platt.5 

In the last case cited the rule was practically applied to 
the words of a trust held to be void in its creation, wherein 
was ‘a direction to convey at the termination of the attempted 
trust, to the testator’s children. In that case it was held that 
the words of direction operated as a devise in fee to said 
children. 

In support of its limited and strict construction the court 
necessarily subordinates the testator’s main and paramount 
intention for the ultimate disposition of his property to the 
form, method and way indicated by him to that end. This is in 
direct contravention toa well-settled rule of law laid down in 
many cases. In the celebrated case of Thelluson v. Woodford,® 
it was said by the Master of the Rolls, speaking of the intention 
of a testator as to the disposition of his property, that: — 

‘¢ If the court can see a general intention, consistent with the 
rules of law, but the testator has attempted to carry that into 
effect in a way that is not permitted, the court is to give effect 
to the general intention, though the particular mode shall fail.”’ 

The same rule was declared in the cases of Bartlett v. Kim,’ 
and Maleomb v. Malcomb.® 

In the Supreme Court of the United States, in the great case 
of Inglis v. Sailors Snug Harbor,’ the court, in speaking of this 
rule, said: — 

‘¢ A rule so reasonable and just in itself, and in such perfect 
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2:20 Wend. 477. 12 Mass, 543. 
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harmony with the whole doctrine of tlfe law relating to the con- 
struction of wills, cannot but receive the approbation and sanction 
of all courts justice.’’ 

These several settled rules of construction, especially appli- 
cable to wills, failed to receive from our court a respectful notice. 

It is a well settled rule ofthe law of wills that any form of 
words which by fair and liberal construction shows what was the 
testator’s intention as to the disposition of his property is 
sufficient. 

Section 1328 of the Civil Code provides that: ‘* Technical words 
are not necessary to give effect to any species of disposition by a 
will.’ This rule is practically denied by our court. 

The intention of the testator in making disposition of his 
property is the polar star, said the court in Sawyer v. Baldwin,} 
‘which should ever direct our course.”’ 

In Smith v. Bell,? Chief Justice Marshall said: ‘* The first 
and great rule in the exposition of wills, to which all other rules 
must bend, is that the intention of the testator expressed in his 
will shall prevail, provided it be consistent with the rules of 
law.’’ Consistency with the rules of law relates to the dispo- 
sition of his property — not to the mode and way pointed out 
for that purpose. 

Section 1317 of our Civil Code is declaratory of the settled 
rule of the law of wills, as follows: ‘* A will is to be construed 
according to the intention of the testator. Where his intention 
cannot have effect to its full extent, it must have effect as far as 
possible.”’ 

The court holds that the mode and way indicated by the tes- 
tator for transmitting his property to grandchildren and others 
was of more importance, in his estimation, than the object and 
purpose to be accomplished thereby. Thus it may be repeated 
that he is reduced to a condition of imbecility bordering on 
idiocy, albeit his will was probated before a court of competent 
jurisdiction and established as the last will and testament of 
a person competent to make a last will, of which the court was 
advised by the record before it. 
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It is worthy of notice that in nearly all of such cases the only 
words of devise of the remainder were found in the direction to 
convey, and in no instance did the court regard the direction to 
convey in any other sense than as words expressive of the testa- 
tor’s intention to make a testamentary disposition of his property. 
And in none of such decisions was it pretended or admitted that, 
after the termination of such life trust, any estate remains 
vested in the trustees. That such can be the case is in effect 
denied in the above cases of Embury v Sheldon, Stevenson v. 
Lesley, and clearly so in Bruner v. Meigs, Moore v. Appleby,! 
and also in Cooke v. Platt,? as above appears. 

These decisions are in harmony with others cited to the effect 
that the primary trust is only of a life estate —a limited and 
temporary trust and trust estate— and of only so much of the 
estate as may be necessary for the performance of the active 
duties of the trust, as said by Judge Peckham in Watkins v. 
Reynolds and Vrooman,’ and this is in harmony with our code 
statute of uses and trusts, which, for the most part, was wholly 
disregarded by our court, as seen by its leading opinion in the 
case of James G. Fair, deceased. 

The New York courts have with unanimity regarded a direc- 
tion to convey, though not of the authorized purposes of a trust, 
as good and valid for the lawful purpose of devise. Is there 
any good reason why our courts should not do likewise? 

In Bruner v. Meigs,‘ the court in speaking of the effect of the 
words of direction to transfer and convey, said: ‘* The power 
and direction to transfer and convey the shares or portions of 
the estate to those entitled under the will, after the death of the 
cestui que trust for life, does not constitute a trust or require 
the estate to be vested in the executors or trustees named.” 
And further that, ‘‘ the estate and interest of those entitled in 
remainder did not depend upon the execution of that power.”’ 

In accord with the above is Moore v. Appleby, Campbell 
v. Stokes,® and the case of Watkins v. Vrooman,® and same 
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case on appeal,! and the Livingston case? and many other 
cases. 

Inthe case of Cooke v. Platt,’ the trust attempted to be cre- 
ated was pronounced void, and at the same time the direction 
to transfer and convey the estate after the payment of debts, 
was declared to be an effective devise of the remainder in fee to 
the testator’s children. In the case here cited it was the prece- 
dent trust or attempted trust that was condemned while the 
devise of the remainder was upheld. Is there any difference in 
principle between a case of that sort and a case where the trust 
is adjudged to be good and valid but the direction to transfer 
and convey the remainder is adjudged to be invalid and void? 

The law of wills; the law giving effect tothe general and par- 
amount intention of the testator as to the disposition of his prop- 
erty, rather than to the form and mode for effectuating such in- 
tention; the rule of construction required by law, where a will 
or other instrument is of a twofold intendment, are respected 
and followed by the New York courts. Is there any reason why 
they should not be respected and followed by our courts as rules 
and guides in the construction of wills? 

Is there anybody who, after having read the will in question, 
ever doubted for a moment that the testator intended to give and 
devise the property of his estate to the persons or classes of 
persons named in the clause of his will, directing a transfer and 
conveyance of such property to them? What about ‘*the first 
and great rule in the exposition of wills, to which all other rules 
must bend? 

The decision of our court as to the first and second of the fore- 
going propositions, standing as the law of the case in hand, 
would not, unaided, operate to injuriously affect the trust created 
for the use and benefit of Fair’s children. Nevertheless it must 
be broken down. 

Turrp. To break down the trust, valid in itself, our court 
deemed it essential to make it dependent upon the alleged at- 
tempted futile trust. These two factors—the one a valid trust, 
and the other held to be illegal and void — are said to be so in- 
terblended and inseparably connected as to compel the valid trust 
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to share the ill fate of the alleged attempted illegal trust to trans- 
fer and convey. This was the third proposition necessary and 
indispensable for the breaking down of the valid trust. 

The devise of the whole estate to the trustees in fee, including 
the remainder of it to be conveyed by them at a future time as 
directed, and the alleged illegal direction to convey, our court 
holds as necessarily constituting @ scheme, which the testator in- 
tended to be carried into effect literally by adeed of conveyance, 
and that if it could not be so carriedinto effect he did not intend 
it to be carried into effect in any particular. To maintain this 
proposition, it was necessary to steadily adhere to the construc- 
tion of the clause of direction to transfer and convey, as mean- 
ing a conveyance by deed, or deeds, and further, to maintain that 
such direction cannot be construed to constitute and operate as | 
words of devise. This limited construction, it appears, is in 
direct conflict with the law of wills and the rules of construction 
laid down by Lord Coke and eminent jurists all the way down 
from his time to the present day. 

The intention of the testator in making disposition of his 
property is to be ascertained from the language of his will. This 
language is entitled to a fair and liberal construction with the 
end in view to give effect to such intention. ‘* The endeavor,”’ 
said the court in Green v. Green,' * is to find a way of uphold- 
ing the will, not to break it down.’’ And see opinion of 
Denio, C. J., in Everett v. Everett.” 

In cases where some of the provisions of a will must fail be- 
cause of illegality, the constant endeavor of courts has been to 
save the lawful provisions of the will and to carry them into 
effect in accordance with the testator’s intention. Speculation 
and conjecture as to the testator’s intention is never allowed 
to prevail against the law of wills. Nowhere in the will of Sen- . 
ator Fair is there any expression from which it can be inferred 
that he entertained in the remotest degree the intention attribu- 
ted to him by the court. 

Scheme, depending for its existence upon surmise and conjec- 
ture, isan intangible quantity — an imaginary entity as unreal as 
the phantomlike imagery of a far-off mirage. 
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The scheme assumed to be found in the will of the testator 
seems to be the offspring of the central idea or purpose imputed 
to the testator, to subordinate his general intention as to the dis- 
position of his property, to the form, method and way pointed 
out by him for the accomplishment of such intention and pur- 
pose. The form, method and way is constituted the polar star 
for the guidance of our court in its exposition of the will in 
question. 

The valid trust estate, and the estate in remainder vested in 
the residuary devisees, may consistently exist together at the 
same time, independently of each other, as held in Embury v. 
Sheldon, and Stevenson v. Lesley,' and Morrffew v. Railroad 
Co.? 

It is submitted that the rules and doctrines of the law of wills, 
and in relation to twofold intendments, and in respect to 
the vesting of estates in remainder, negative the conclusions of 
the court as to every proposition involved in the interpretation 
and construction of the will of James G. Fair, deceased. 

Placing the two factors, namely, the valid trust, complete in 
itself, and the alleged invalid devise of the remainder, side by 
side, and looking at and comparing them with judicial imparti- 
ality, it may be asked, wherein are they interblended, interwoven 
and inseparably connected? Wherein are they the evidence of 
the scheme imputed to the testator? 

The court in unequivocal language admits and confesses itself 
as opposed to the tying up of the estate of Fair by means of a 
trust, for a probably long period of time, withholding it for all 
that time from the power of alienation, and also declares itself 
as opposed to this species of disinheritance of the children. Hav- 
ing so declared itself in antagonism to what the law permits and 
provides may be done, the court declares that the trust, valid as 
such in its creation, must fail and fall with the condemned direc- 
tion to transfer and convey, and thereupon expresses its satisfac- 
tion with the result of its deliberations, assigning as reasons 
therefor that the withdrawing of this great estate from the track 
of commerce for perhaps fifty years or more is defeated and that 
the disinheritance of the children for all that time is also de- 
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feated. These admissions and confessions plainly appear in the 
prevailing opinion, and therefore no just complaint can be made 
against taking the court at its word. 

These expressions of satisfaction for the reasons stated, it 
must be admitted, are evincive of «a predetermined bias against 
the will of Senator Fair in all its parts. 

Unfriendly construction and adverse treatment of a law by a 
judge or by a court is of the nature of judicial legislation abro- 
gating the law. A predetermined opposition to a law is a sure 
hindrance to its just exposition. ‘* Judicial power is never ex- 
ercised to give effect to the will of the judge; always for the 
purpose of giving effect to the will of the legislature, or in 
other words to the will of the law.’’ So said Chief Justice 
Marshall, in Osborn v. Bank of the United States.! 

Why should the court concern itself about the disinheritance 
of the testator’s children, for whom their father secured for all 
their lives the income of his vast estate? Why should the 
court declare itself as inimical to the law which authorizes the 
creation of an express trust which may perpetuate the existence 
of a trust estate for the term of designated lives in being? 
Why subject a testator’s will to unfriendly construction and 
judicial condemnation, in the face of the law of wills, which 
requires that the intention of the testator shall have effect as far 
as possible? 

The breaking down of a testator’s will is very much like 
making a new will for him, disposing of his property, not in 
accordance with his wish and will, but as provided in cases of 
intestacy by laws of descents and distributions. 


JOHN CURREY. 
San FRANCISCO, CaL, 
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The awful tragedy that recently deprived our nation of its chief 
magistrate and shocked the civilized world, has turned the atten- 
tion of men to the criminal law and has led many to a thoughtful 
consideration of its efficiency as a cure for crime. Among the 
many candid statements made by eminent jurists the following 
utterance by the venerable Judge Tuly, of Chicago, is peculiarly 
impressive : — 

‘*In common law we have made wonderful progress, until our 
country to-day can justly claim that she leads the world in this 
great branch of jurisprudence. But what about criminal law? 
There we are wickedly, shamefully astray. Our whole conception 
of it is based on a false theory, the theory that the way to prevent 
crime is to create some terrible object to alarm the wrong-doer 
and to set it up before him with mouthings and denunciation. We 
have gone on blindly from time immemorial, and by ‘ we’ I 
mean the whole world, in the belief that by punishing crime we 
can prevent it. We take notice of the act and overlook entirely 
the causes that lead to it.’’ 

These considerations have led me to think this an opportune 
time to bring this long neglected subject to the attention of law- 
makers in the hope that some practical reform may be inaugu- 
rated. With this end in view I submit, for what they may be 
worth, the following observations. 

He is illy qualified either to make or administer law who is 
not well grounded in the principles of sociology. Jurisprudence 
is one of the divisions of the science of sociology, and no man 
is likely to have a profound conception of law as a science 
who has no knowledge of its co-ordinate branches. The time 
has come when every lawyer should be instructed in human 
biology, psychology and economics. Proficiency in law is not 
to be attained through abstract reasoning or refined logic. It 
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can come only through the study of man. Jurisprudence should 
be an inductive science, pure and simple, based on data covering 
every phase of human activity. Sociology suggests the 
sources, the methods of development, the fundamental inter- 
pretation of legal rules, and furnishes a test by which their 
usefulness may be determined. 

Nearly all thought on the subject of criminal law is burdened 
by antiquated and discredited notions that have come down to 
us from a theological past. Among these are the popular 
conceptions of justice, mercy, atonement and pardon. 

The prevailing idea of justice, when reduced to a formula, 
is nothing more or less than a simple equation. It is the prim- 
itive idea inherited from a savage and brutal past and finds 
expression in such phrases as measure for measure, an eye for 
an eye, a tooth for a tooth. In spite of frequent denials and 
efforts to disguise it, the fact remains that in practice the 
basis of criminal justice to-day is the old Jex éalionis. When 
the first quantity of our equation becomes known our inherited 
sense of justice is not satisfied until the other one has been 
measured out. Accordingly personified Justice with covered 
eyes and balance scales is always standing by. It seems, how- 
ever, that to represent this so-called Justice as a woman is a slan- 
der upon her sex. There is nothing effeminate in the idea per- 
sonified. It would be better expressed by a grim-visaged Shylock, 
with balance scales in one hand, a sword in the other, and with 
flashing eyes sternly demanding his pound of flesh. 

In the course of time it became apparent that in certain cases 
this so-called rule of justice should not be enforced because of the 
resulting cruelty, brutality, and what some have been pleased to 
eall ** unjust justice.’’ Along with the development of sympathy 
in man came the conviction thatin some instances the strong 
arm of justice should be stayed and his sharp sword should be 
sheathed. Thus arose the idea of mercy and pardon, as a means of 
averting the awful consequences that would naturally result from 
a strict and uniform enforcement of this rule of justice — con- 
sequences appalling in their enormity and revolting to the mora] 
sense of mankind. The natural course of retributive justice, 
therefore, in many instances has been deliberately obstructed by 
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man’s intelligence. To this end Mercy is supposed to have 
consecrated herself. Endowed with sympathetic kindness, with 
tender and persuasive graces, she goes about bafiling the plans of 
cruel Justice. Having created Justice and turned him loose, man 
discovered that as a matter of self-protection he must create a 
being of opposite nature to neutralize and restrain the former. 
So he brought forth Mercy. A trial judge once told me of a 
very perplexing situation caused by coming into contact with 
both these creatures at the same time. ‘* At one ear,’’ he said, 
‘¢T hear the voice of Justice exacting the full penalty. At the 
other I hear the seductive whisper of Mercy pleading for leni- 
ency.’’ His position must have been truly distressing! 


Another method sometimes resorted to for the purpose of ex- 
triceting some unfortunate man from the clutches of ‘+ Justice ’’ 
is the granting of a pardon. Now, there is a fatal fallacy in 
the doctrine of pardon by a third person. Forgiveness is one of 
the most beneficent of the Christian virtues, but it can be exer- 
cised by the injured party only. The belief that men may 
engage in sinful conduct and then escape the consequences of 


their unrighteous acts by procuring a pardon from some disin- 
terested source is one of the most dangerous factors in human 
affairs. If one deprives another of his estate and leaves his 
victim to languish in poverty, and after him his wife and chil- 
dren to endure suffering and privation, certainly no stranger — 
much less the State — has aright to condone the wrong. An in- 
dividual in his private capacity may forgive freely all who trespass 
against him. But in criminal matters the adjustment is between 
the criminal and the State—society as a whole. The belief 
that the executive of a State by the exercise of his pardoning 
power, should release a criminal from confinement whenever in 
his judgment the ‘* punishment”’ already endured equals the 
offense committed, is wholly untenable. The State exists for 
the essential purpose of guaranteeing security of life and property, 
and when a governor is asked to pardon one who has been con- 
victed of crime the only question to be considered is whether or 
not he can be safely permitted to go at large without injury to 
society. 

And-thousands have been misled by the notion, born of gross 
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ignorance, that restitution for a wrong may be made by sacri- 
fice or suffering. It is interesting to observe the practices in- 
dulged in by people in various parts of the world with this 
object in view. In the hope that thereby the scales may 
be made to balance and immunity from sin be obtained, some 
resort to burning; some mutilate their bodies; some abstain 
from food; some resort to the letting of blood; and some im- 
pose upon themselves solitary confinement. But all these things 
are in vain. If I rob my neighbor I may pull every hair from 
my head, but that would not make good his loss. If I kill my 
neighbor, no amount of self-inflicted torture will restore him to 
life. If, then, self-inflicted suffering cannot bring atonement, 
how much more absurd is the hope that it may be obtained through 
suffering inflicted by. the State? 

The word ‘‘atone’’ is made up of two words, ‘* at’’ and 
‘sone’? —at one. If two friends have been alienated because 
of some disagreement, and afterward their differences have been 
adjusted and their enmity effaced, we say they are again ‘at 
one.’’ Atone means reconciliation, and, as Benjamin Franklin 
said, ** Reconciliation is a sweet word.’’ Man is never more 
useful in this world than when engaged in an effort to reconcile 
contending individuals, communities and nations. Indeed it is 
fitting that the peace-makers should be called ‘* the children of 
God.’’ But there can be no atonement through suffering unless 
the injured party is willing to accept that in lieu of his damages 
or in payment of his loss. And the man who would make phys- 
ical suffering, distress of mind, or moral degradation, the price 
of reconciliation, is no better than a primeval savage. But 
here again we are confronted with the fact that this idea has no 
place in the criminal law. When considering the case of a par- 
ticular criminal we might feel that the time he has spent in 
prison isa sufficient ‘‘ atonement ”’ or ‘‘ expiation’’ for his offense, 
but would that justify us in releasing him in order that he might 
commit further crimes? It is entirely a question of his fitness 
to enjoy freedom. 

I refer to these doctrines here for the reason that they have a 
powerful influence upon the minds of lawyers, judges, juries, 
legislators and men generally. It is easy to show by ordinary 
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conversations, by literature and religious teachings, that human 
thought is thoroughly saturated with them. With their validity 
in the spiritual world or their usefulness in the private affairs of 
men I am not now concerned. But I do insist that within the 
realm of the criminal law they are not valid and should have no 
consideration whatever. 

The equational conception of justice is well enough as far as it 
goes ; but it is not sufficiently comprehensive. It is little more than 
the idea of revenge, and revenge is certainly a very primitive and 
rude sort of justice. It is generally available in civil cases, but 
even there it has been found wanting. To illustrate: Retribu- 
tive justice requires that every man shall pay his honest debts. 
There are few things more harmful to society than the reckless 
breaking of obligations. ‘+ He that borroweth shall repay ’’ was 
the ancient rule, and what are now considered barbarous cruelties 
were freely resorted to for its enforcement. In early times a 
creditor might enslave his debtor who was unable to pay; he 
might even take his life. Even in modern times, and in our own 
country, debtors have been treated as criminals and cast inte 
prison. But now the law of every State contains the humane 
provision that every debtor may hold a portion of his property 
exempt from all demands by his creditors. Nor will the law 
permit him to be imprisoned for debt. We have come to recog- 
nize the higher truth that to take from a citizen the implements 
of his trade and thus deprive him of the means of earning a 
livelihood ; to take from a householder all his property, to drive 
his wife and children from their shelter, to break the family ties 
and to destroy the home, would be a greater wrong to society 
than to permit a creditor to go unpaid. 

Thus it may be seen that the ultimate test of the righteous- 
ness of any law is the consensus of individual interests, and 
that our conception of justice, to be complete, must be broad 
enough to cover every feature of social life. The whole pur- 
pose of the law is adjustment —the setting aright of human 
beings in their relations to each other and in their relations to the 
State. Inthe discharge of their duties legislators and judges 
should not be guided by dogmatic adherence to ancient theories, 
but by constant reference to the welfare of society. 
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This has ever been the besetting sin of those who make and 
those who administer the criminal law —they waste their ener- 
gies in abstract reasoning, but never study humanity. They 
know a great deal of refined logic, but they know little'or noth- 
ing about men. In a criminal cause the court tries the crime — 
works out a problem in the air—while the living, thinking, 
breathing human creature is scarcely considered. Lawyers talk 
about ‘* satisfying the statute ’’ and ‘* upholding the majesty of 
the law.’’ In fact they have transformed ‘the law”? into a 
ferocious fetich that can be appeased only by sacrificing human 
victims upon his altar. They have erected the law into a huge 
machine, and woe unto the man who is caught therein. If he 
is too long, it cuts him off. If he is too short, it draws him 
out. Ina recent case the court told the jury: ‘* You must not 
consider what effect your verdict will have upon the defend- 
ant, or his wife and children. You must not permit any 
such thought to enter your mind.’’ The Pharisees kept the 
Sabbath day holy. They would not violate it even to prevent 
distress among the people. But Jesus taught them that the 
Sabbath was made for man, and not man for the Sabbath. 
Likewise we need a strong man to-day who will rise up and 
teach judges and lawyers that the law is made for man, and not 
man for the law. The time is now at hand when we should lay 
the obsolete theories of the criminal law upon the shelf of 
oblivion, while we turn our attention to the study of man. 
For man is the beginning and the end of the law. 

In seeking for a method by which the false theories of the 
criminal law may be eliminated we must first of all forma 
proper conception of the purpose of a criminal proceeding. 
What then is the true object and aim of the criminal law? What 
is the true meaning of the indictment, the arraignment, the trial, 
and the sentence finally pronounced? What has sociology to say 
on this point? 

It is now thoroughly settled that there is no such thing as 
‘* free will.’’ No man arbitrarily determines his own actions. 
The conduct of an individual is governed by the universal law of 
causation. Itis purely a matter of volition, and volition follows 
the strongest motive as implicitly as force follows the line of 
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least resistance. What a man accomplishes depends upon the 
rate of his nutrition, the relative quantity of gray matter, the 
molecular vibration of the nerve cells, inherited traits, and his 
environment. When ship-builders desire’ to raise a mast from a 
horizontal to a vertical position they accomplish their purpose 
by means of a strong cable attached thereto and to which power 
is applied by machinery. It is guided during the lifting by 
numerous ropes radiating in all directions. Should it swing to 
the right, this movement is checked by tightening a rope on the 
left; and vice versa. In much the same way a human being is 
led from the cradle to the grave. He is guided through life by 
a multitude of invisible cords. When a man’s conduct is incon- 
sistent we often hear the remark: ‘* His guy ropes are mixed.”’ 
This is commonly considered a slang phrase, but in fact it is a 
valuable figure of speech, expressing eternal truth.! 

One of the simplest truths —a truth that may be demon- 
strated by every-day observation—a truth that stands out 
upon the very surface of things —is that human conduct is 
governed by fixed and immutable law. And yet the statement 
that the actions of men can be foretold is generally doubted and 
often denied. But if the conduct of living creatures cannot be 
foretold, then indeed we are living in a world of hopeless confu- 
sion. Why then should we ever look for a motive? What then 
is the use of legislation? Why then should we make any effort 
to enrich life or strengthen character? On what other theory is 
it possible to explain any event in the lives of men or brutes? 
If conduct cannot be foretold, why does the fisherman bait 
his hook? Why does the enterprising merchant make an artistic 
display of goods in his shop window? Why does a wise and 
prudent State maintain a system of public schools? Why does 
a city or town provide fire companies? And why does a nation 
build battle-ships and fortify its ports? If an alarm of fire 
should be given, it is easy to say what the firemen would do. If 
a hostile foreign army should land upon our shore, every one 
knows exactly what the American people would do. 

It follows then that the object of the criminal law ought not 
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to be the infliction of punishment. To punish a human being 
for doing that which he could not avoid, would be not only 
unreasonable but positively cruel and wicked. 

The notion that punishment must be inflicted on criminals to 
prevent others from committing crime is equally unreasonable. 
We cannot state this proposition without realizing that it is 
aun outrage on common sense. The thought of it causes 
our feelings to revolt. The idea that the State lms the right 
to compel one citizen to endure pain for the benefit of 
others is appalling. If this doctrine were valid, then a man 
can do no greater service for society than to commit a crime 
and have himself offered up as an example and a sacrifice to 
the community. Then Judas Iscariot should be on an equality 
with the Savior of Mankind. Then Benedict Arnold should 
stand in our affections by the side of George Washington. 
For have we not the benefit of their examples? If the fear of 
punishment controlled the conduct of men to any considerable 
extent, would it not be the duty of society to keep always in 
stock in each neighborhood a few criminals so that the State 
might at regular intervals give a public exhibition of corporal 
punishment? 

In the days gone by criminals were publicly executed as a 
warning to the criminally inclined. For the same reason the 
grim skulls of noted criminals were exposed at the city gate. All 
sorts of punishments, indignities and mutilations have been vis- 
ited upon the bodies of offenders for the sake of their effect upon 
the minds of possible offenders. In all good conscience the pru- 
dent master visited condign punishment upon one slave for the 
purpose of inducing a spirit of obedience in the entire class of 
slaves. In despotic states these practices continue to the present 
day. A government by force must rely uponthem. It must strike 
terror into the minds of its subjects. But to the mind of the 
normal citizen ina democratic State such acts are intolerable, and 
to the moral sense which comes with later development vicari- 
ous punishment appears as rank injustice.! 

The belief that punishment is a legitimate and effective 


' Macey, The Democratic State. 
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means for controlling human thought and conduct is respon- 
sible for much of man’s inhumanity toman. In the language 
of Mr. Hume: ‘It has sunk men beneath the infernal spirits 
in wickedness and beneath the brutes in folly. The panorama 
of horrors which it has produced cannot be portrayed in words. 
The ragings of a fever, the hideous imaginings of nightmare, the 
excruciating torments of delirium tremens can give but a faint 
idea of the revolting cruelties there depicted. Now and then a 
glimpse of the awful scene may be found in the records of the 
past, and to the pages of history the student must turn for a 
graphic representation of the frightful view which cannot be 
here reproduced. 

As a means of reformation punishment is discredited by ex- 
perience. It serves no other purpose than to brutalize those 
upon whom it is inflicted and to degrade those who administer 
it. And ‘the testimonies of those who have had most experi- 
ence— Macanochie in Norfolk Island, Dickson in Western 
Australia, Obermier in Germany, Montesinos in Spain — unite 
to show that in proportion as the criminal is left to suffer no 
other penalty than that of maintaining himself under such re- 
straints only as are needful for social safety, the reformation is 
great, exceeding indeed all anticipation.’’! 

In a report recently made by Mr. Whittaker, clerk of the 
Indiana prison at Michigan City, that official says : — 

‘¢In both the State prisons three reforms were instituted at 
once. For the lash was substituted solitary confinement ; 
instead of the striped uniform three grades were established, 
stripes for the lowest, a checkered pattern for the better behaved, 
and cadet blue for the best; and finally the lock step was 
abolished. These three reforms have done more to improve the 
condition of the prisoner and make him feel like a man than 
anything else that has been done.”’ 

Since this testimony is in harmony with the higher and better 
authority on criminology, surely it is entitled to great weight. 
And since there is no modern testimony from worthy sources to 
contradict it, it may be regarded as conclusive. 


1 Spencer, The Study of Sociology, page 12. 
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After a confinement of about thirteen months on a life sen- 
tence for wife-murder, Adolph Leutgert died in the prison at 
Joliet. When the news of his death reached Assistant State’s 
Attorney McEwen, who had conducted the prosecution, that 
official said: ‘*One thing strikes me in connection with the 
death — the utter inadequacy of the punishment. An imprisen- 
ment of only a little over a year seems nothing for a fiendish 
crime.’’ The fact that death placed Leutgert beyond the power 
of man to punish seems to have been a cause of deep regret to 
Mr. McEwen. Judging 'from his statement his feelings could 
have been gratified only by the torture and mutilation of his 
victim. This brings us to the observation that the amount of 
punishment inflicted upon the defendant in any case depends 
largely upon the feelings of those who determine it. If the 
public prosecutor, is skillful and impresses the jury with the 
atrocity of the crime, the penalty is likely to be severe. If the 
advocate who manages the defense is adroit and secures their 
sympathy for his client, the punishment will probably be light. 
The inequality of sentences daily pronounced upon offenders by 
the courts is startling to contemplate. It is due to the fact that 
there is no rational or scientific standard by which the amount of 
punishment that should be inflicted in any given case can be 
measured. The situation is accurately described by Herbert 
Spencer in the following language : — 

‘**The lengths of penal sentences are fixed in a manner that is 
wholly empirical. Within the limits assigned by Acts of Parlia- 
- ment the judge exercises his discretion, and in deciding on the 
time over which the restraint shall extend he is swayed partly by 
the special quality of the offense, partly by the circumstances 
under which it was committed, partly by the prisoner’s appear- 
ance and behavior, partly by the character given to him. And 
the conclusions he arrives at after consideration of these data 
depend very much upon his individual nature — his moral bias 
and his theories of human conduct. Thus the mode of fixing 
the lengths of sentences is from beginning to end little less 
than guessing. How ill this system of guessing works we have 
abundant proofs. ‘ Justices’ justice,’ which illustrates it in its 
simplest form, has become a by-word, and the decisions of the 
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higher criminal courts continually err in the direction of both 
undue severity and undue lenity. Daily do there occur cases of 
extremely trifling transgressions visited with imprisonment of 
considerable length, and daily do there occur cases in which the 
punishment is so inadequate that the offender time after time 
commits new crimes when time after time discharged from 
custody.”’ 

Is it possible to fix a standard wherewith to measure the pun- 
ishment for crime? It requires but little thought and reflec- 
tion to convince one’s self that punishment cannot be uniformly 
apportioned to the atrocity of the crime. Neither can it be 
determined by its effect upon the criminal, for it is impossible 
to determine his exact moral and physical sensibilities in ad- 
vance. As a reformatory agency it has proven worthless. 
From whatevtr standpoint the question is considered we find 
ourselves groping in the realm of the unknowable. To me it 
seems entirely safe to say that the brain of man is incapable of 
devising a unit of measurement by which to mete out punish- 
ment to his fellows. Whoever deals in punishment handles a 
delusory merchandise that cannot be counted, weighed or 
measured. And whoever avows his ability to deal in it justly 
professes witchcraft. No man is good enough to be intrusted 
with power to punish his fellow-man, and no man can entertain 
even a desire to punish another without degrading himself. The 
word ** punishment ’’ belongs to the barbarous past. It should 
be eliminated from the criminal law of every civilized State ; 
and from the vocabulary of the courts it should be banished 
forever. 

Whoever forms in his mind a representation of an ideal 
society composed of perfectly righteous individuals among 
whom there is neither jar nor discord, will find by 
contrast many things in this wicked world of ours to 
excite his wrath; and if he measures the things of this 
world by his mental conception of individual and social com- 
pleteness, he is certain to judge harshly. On the other hand 
whoever considers the career of mankind from the standpoint of 
evolution cannot reasonably expect to find perfection in any de- 
partment of human affairs. When we view civilized man in the 
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light of his origin and contemplate the attributes of his ances- 
tors — their physical, intellectual and moral qualities—we feel 
a sense of the liveliest gratitude for the wonderful progress he 
has made, for the noble accomplishments of head and heart that 
he has developed, and for the exalted social eminence he has at- 
tained. But we have not yet eliminated all the evil tendencies 
inherited from the brutal ages of the past, and we are not likely 
to do so soon. We come into this world without any choice of 
our own. We are not permitted to select the time or place of 
our birth —not even our own parentage. By the law of hered- 
ity every man has in his blood a greater or less quantity of that 
‘* incurable virus of original sin,’’ and because of natural laws 
and conditions there will always be some abnormal individuals to 
disturb society by their anti-social conduct; and from perfectly 
normal men there will come occasional outbursts of passion and 
accompanying acts of violence. There will always be a certain 
amount of crime in the world. Our task is to reduce it toa 
minimum. How can this best be done? 

In one of his charming books Mr. Barrie relates how a de- 
voted husband, who resided among the hills of Scotland, experi- 
enced great agony of mind. His wife, whom he passionately 
loved, was sick unto death, and there was no human being within 
an hour’s trudge of them. Davie thought that if he only had 
the doctor, she might live. With a parting caress and a 
prayer on his lips he went out in the night to summon medical 
assistance. At the schoolhouse he found a friend who lent him 
a horse, on which he galloped off toward Thrums. On the way 
was a hill nearly covered with whins, which entangled his horse, 
threw him and broke his leg. Davie tried to craw] the rest of 
the way, but he was found next morning in a wild state 
among the whins, and he was never a sane man again. For the 
remainder of his life he had but one passion — to cut down the 
whins; and many a time, at early morning, at noon, and when 
gloaming was coming on, he was seen busy among them with his 
scythe. But they grew as fast as he could cut. 

The executioner succeeds no better in repressing crime than 
the whin-slayer in his effort to keep down the obnoxious shrubs. 
In its attempt to rid society of criminals by merely striking 
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them down, the State is proceeding on an erroneous theory and 
wasting its energies on consequences, while the causes of crime 
remain active and potent. Agriculturalists understand that their 
fields cannot be kept free from noxious weeds by simply cutting 
them off. The soil must be plowed and good seed must be sown. 
The attempt to repress crime by means of the criminal law and 
its agencies, as now constituted, is purely negative in its character, 
and is therefore ineffectual. One criminal is scarcely disposed of 
until society has produced another in his stead. The work should 
be more positive and preventive. The doctrine that punishment 
is a cure for crime is as fallacious as it is easy for the legislator. 
Of course criminals must be apprehended and restrained, and we 
must have policemen and courts; but the relative importance of 
their work is habitually overestimated. It should be remembered 
that good mothers are worth more to society than judges, and a 
worthy kindergarten teacher than a regiment of policemen. «+ It 
is a very significant fact that the London county council has re- 
cently erected two schoolhouses on the ruins of ancient prisons.”’ 
Those who are interested in protecting society from the ravages 
of crime may learn a lesson from the health authorities. When 
a dangerous disease makes its appearance in a neighborhood the 
health officers wage a systematic sanitary campaign againstithe 
cause and protect the public by preventing an epidemic. 
Nevertheless we shall always have some work for criminal 
courts and from time to time these tribunals must be called upon 
to determine in each particularcase whether the individual on trial 
is or is not a criminal. This brings us face to face with a gen- 
eral question that must be correctly answered before there can 
be any right thinking on the subject of criminal law. Unless 
both legislator and judge have a proper conception of what con- 
stitutes a criminal we cannot hope to have a rational code 
rationally administered. Under the present system the legisla- 
ture inconsiderately declares that whoever does this or does that 
shall be deemed guilty and shall be punished accordingly. And 
the machine lawyer asks: ‘* Is not the man who violates one of 
these edicts a criminal? ’’ In logic, yes; but in the nature of 
things he may be as far from a criminal as the east is from the 
west. In a court of law he would probably be adjudged a crim- 
43 
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inal; but at the bar of anthropology he may be adjudged a 
saint. The true criminal is one who, by reason of his anti-social 
nature and conduct, is a menace to the public welfare. The 
doing of an act prohibited by some one of the multifarious criminal 
statutes is no test of criminality. As one swallow does not make a 
summer, so one unlawful act does not necessarily make a crim- 
inal. In determining the question of criminality the entire life 
and character and physical condition of the individual should be 
thoroughly investigated. The physical examination is not only 
helpful in making up the answer to this question, but it is of 
paramount importance in deciding what disposition should be 
made of the criminal. Men are often sent to the penitentiary 
in the hope that simple confinement will cure what can only 
be remedied by a surgical operation. Many a man receives a 
sentence from a judge when he ought to take iodide of potassium 
from a physician; and many a man is sent to jail when he ought 
to have been sent to a hospital. 

It is impossible to conceive of society otherwise than as a 
group of individuals. Each member of the group is endowed 
with certain natural rights, among which is the right to life, 
liberty and the pursuit of happiness. But each individual, while 
enjoying these rights, must so conduct himself as not to interfere 
with the equal rights of others. Any transgression of this rule 
tends to the dissolution of the group. Whenever the injury 
resulting from the conduct of an individual is of such a charac- 
ter that, in the judgment of the law-making power, it directly 
affects the entire group, such conduct is denominated criminal. 
In criminal cases then the issue is between the group as a whole 
on the one hand and the individual on the other. The destruc- 
tion of the group implies the destruction of all the individuals, 
while a considerable number of the individuals might be destroyed 
without seriously impairing the group as a whole. Therefore 
whenever the conduct of an individual conflicts with the welfare 
of the entire group the individual must be made to yield. 
And the purpose of a criminal proceeding is to determine whether 
or not the accused should be separated from his fellows. 

The methods adopted by gregarious animals for the purpose 
of protecting the group from the vicious conduct of individuals 
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are highly instructive at this point. Observers in different coun- 
tries testify that a flock of crows, after prolonged noise of con- 
sultation, will summarily execute an offending member. Drones, 
when no longer needed, are killed by worker bees. From a 
colony of beavers an idler is banished, and thus prevented from 
profiting by labors in which he does not join. A ** rogue ”’ ele- 
phant is one which has been expelled from the herd because of 
noxious and malicious conduct." 

If a farmer should have one hundred head of cattle in a field 
and one were possessed of a vicious disposition, and was con- 
stantly goring the others, what would he do? As a matter of 
course he would separate the transgressor from the herd in order 
that the other ninety and nine might not be maimed. Whenever 
an inhabitant of a well-regulated city is afflicted with smallpox 
he is hurried off to the pest-house. Why? To protect the 
health of the community and prevent the spread of a dreadful 
contagion. And this is the end of the criminal law — the pro- 
tecting of society against disturbing individuals, that security 
and peace and quiet may prevail. It is analogous to the cutting 
away of a diseased foot to save the man. Of course the 
operation causes pain; but this is an incident only. Indeed 
the skilled operator resorts to every means known to his 
science to prevent it. So, too, among gregarious creatures of 
such high intelligence as civilized men, who know such 
things as self-respect, family ties, friendship and love, and 
whose moral sensibilities are highly developed, the act of sepa- 
ration is accompanied by intense suffering. In such cases cer- 
tainly it is punishment — awful punishment. But the punishment 
is an incident pure and simple. Likewise the little good that might 
result from the fear of punishment is also an incidental matter 
with which courts of right have nothing whatever to do. 
However, the moral sensibilities of real criminals are but slightly 
developed and the amount of punishment experienced by them 
by reason of their separation from society must be comparatively 
insignificant. Those intrusted with the administration of crimi- 
nal law should keep steadily in view the single purpose to free 


1 Spencer, Justice, Chapter II. 
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society from those individuals whose presence is a menace to its 
welfare. Society must be shielded from the vicious conduct of 
criminals. 

Whenever one ventures to suggest that the criminal law needs 
reformation, there always comes from a certain quarter an 
attempt to put him down with the cry of ‘* sentimentalist.’’ This 
is a grievous mistake. The reformers in this line are not senti- 
mentalists in the sense that they allow sentiment to overcome 
reason. They are not mawkishly tender. On the contrary, 
they are a stern and courageous crew who insist that every 
dangerous passenger should be promptly apprehended and 
securely confined that he may cause no more disturbance on 
shipboard. But they have the good sense to insist also, and 
with equal emphasis, that a rational process should be adopted 
whereby to separate the goats from the sheep. They assert that 
the farce-comedies known as_ criminal trials in which almost every 
rule of common sense is outraged, and in which transcendental 
theories and abstract logic hold high carnival, do not yield 
returns commensurate with their cost, and that they have long 
since become disgusting to an intelligent public. And they are 
not content with the present system because it too often 
‘* catches flies and permits wasps and hornets to escape.”’ 

The constitution of Indiana contains the following declara- 
tion: ‘* The penal code shall be founded on the principles of re- 

_formation and not of vindictive justice.’’ Had it provided that 
the criminal code shall be based on the principles of social 
defense and reformation, it would have been scientifically cor- 
rect. The prison reform movement of the present day is tending 
in the right direction. The recent law on this subject in the 
State above named requires the court in case of conviction to fix 
the minimum and maximum limit of imprisonment, and when 
any convict has served his minimum time he may apply to the 
board of commissioners of parole for his release. If it shall 
appear to said board of commissioners that there is reasonable 
probability that such prisoner ‘‘ will live and remain at liberty 
without violating the law, and that his absolute discharge from 
imprisonment is not incompatible with the welfare of society, 
then said board of commissioners shall issue to said prisoner an 
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absolute discharge from imprisonment.’’ In determining this 
point the board obtains its evidence : — 

Ist. From the record of prisoner’s conduct during his im- 
prisonment. 

2d. From a study of his character, tendencies, habits and 
ideas as shown by his prison life and his history previous to his 
imprisonment. 

3d. From the nature and circumstances of his crime. 

The board will receive and consider such letters from responsi- 
ble and reputable persons as give information concerning the 
former life, employment, habits and traits of the prisoner under 
consideration. 

Here we see the very kernel of the criminal law as it should 
be. But why should not the fitness of the defendant to remain 
at liberty be determined in the first instance at the trial? Why 
should not the jurors pass upon this question, basing their judg- 
ment on the testimony of sworn witnesses who have been sub- 
jected to cross-examination? They could have all the evidence, 


full and complete, while that which reaches the prison board 
must necessarily be meager and partial. To accomplish this 
purpose I suggest the following outline for legislative enact- 
ment : — 


Section 1. Whoever by reason of his anti-social nature and 
conduct is a menace to the welfare of society, shall be deemed 
to be a criminal, and when so adjudged shall be confined in such 
place or places as now or hereafter may be from time to time 
designated by law for the confinement of criminals, for a period 
not less than one year nor more than ninety-nine years. 

Sec. 2. Hereafter every indictment returned by any grand 
jury within this State, charging any person with felony, shall 
contain the further allegation that such person cannot be safely 
permitted to live and remain at liberty without injury to the wel- 
fare of society. 

Sec. 3. Hereafter on the trial of every criminal cause based 
on an indictment for any felony, the life and character, and the 
physical and mental condition of the accused shall be thoroughly 
investigated and shall be considered by the jurors in making up 
their verdict. . 
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Sec. 4. The court shall have the power, and it shall be the 
duty of the court in every case, to employ expert assistance for 
the purpose of determining the physical and mental condition of 
the accused, and the court shall have the power to compel the 
accused to submit to all reasonable examinations and tests re- 
quired by such experts. Upon adjudging any person to be a 
criminal the court shall determine the age, the physical and men- 
tal condition of such person, and the finding of the court 
thereon shall be spread upon the order book of the court. 

Sec. 5. In every such criminal cause the verdict of the jury 
shall contain the following interrogatory, viz.: Did the defend- 
ant do the act charged in the indictment? ”’ 

If the indictment consists of more than one count, a similar 
interrogatory shall be addressed to each count thereof. If from 
the evidence the jurors are satisfied beyond a reasonable doubt 
that the defendant did do the act charged in the indictment, or 
any count thereof, their answer to said interrogatory shall be: 
‘* Yes.’’ If from the evidence the jurors are satisfied that the 
defendant did not do the act charged in the indictment, or any 
count thereof, the answer to said interrogatory shall be : ‘* No.” 
If from the evidence the jurors are unable to determine whether 
. or not the defendant did the act charged in the indictment, or 
any count thereof, their answer to said interrogatory shall be: 
Not proven.”’ 

Sec. 6. In every such criminal cause the verdict of the jury 
shall contain also the following interrogatory, viz.: Can the de- 
fendant be safely permitted to remain at liberty without injury 
to the welfare of society? 

If the jurors believe from the evidence that it will be incom- 
patible with the welfare of society to permit the defendant to 
remain at liberty, their answer to said interrogatory shall be: 
‘*No.’’ If the jurors believe from the evidence that it will not 
be incompatible with the welfare of society to permit the de- 
fendant to remain at liberty, their answer to said interrogatory 
shall be: Yes.’’ 

Sec. 7. The verdict on the trial of every such cause shall be 
signed by all the jurors and shall be spread upon the order book 
asa part of the record in the cause. When two or more de- 
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fendants are tried together, the jurors shall return a separate 
verdict for each defendant. Forms of verdict shall be fur- 
nished by the court and shall conform substantially to the 
following : — 


State of Indiana, County of Elkhart, ss. 


The State of Indiana 
In the Elkhart Circuit Court. 
vs. June Term, 1900. 
Verdict. 
John Doe. J 


Interrogatory 1. Did the defendant, John Doe, do the act 
charged in the indictment? Answer: 

Interrogatory 2. Can the defendant, John Doe, be safely per- 
mitted to remain at liberty without injury to the welfare of 
society? Answer: 


Signature of Jurors Placed Here. 


Sec. 8. If it appears from the verdict of the jury that it will not 
be incompatible with the welfare of society to permit the de- 
fendant to remain at liberty, it shall be the duty of the court 
thereupon to immediately discharge the defendant. If it 
appear from the verdict of the jury that the defendant can- 
not be safely permitted to remain at liberty without injury to 
the welfare of society, it shall be the duty of the court there- 
upon to adjudge the defendant to be a criminal and shall 
pronounce upon such person an indeterminate sentence of 
imprisonment in a State’s prison for a term of not less than 
one year or more than ninety-nine years, where such person 
shall remain until discharged in accordance with the laws, rules 
and regulations provided for the government of such prison. 

Sec. 9. Persons adjudged to be criminals shall be sentenced 
by the courts to the following places of confinement, viz. : — 

a. Males over thirty years of age to the prison for men. 

b. Males over sixteen and less than thirty years of age to the 
reformatory for men. 

c. Males under sixteen years of age to the reform school for boys. 
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d. All females to the penal department of the reformatory 
for women and girls. | 

e. All insane persons to the hospital for the insane, and when 
any such person is discharged from any such hospital such person 
shall be directly conveyed by the hospital authorities to the 
appropriate prison as hereinbefore designated in this act, and 
shall then remain in said prison on the same terms and con- 
ditions as prisoners directly committed thereto by the courts. 

Of course this plan can be used only in connection with the 
prison reform system. Its advantages are, briefly, that it puts 
every man squarely upon his record for social behavior; it elim- 
inates the false theories of the old system; it obviates the neces- 
sity of voluminous instructions which often serve no other pur- 
pose than the basis of an appeal; it gives jurors an opportunity 
to express themselves honestly in their verdict; it makes the 
doing of a specific act prima facie evidence only of criminality ; 
it cuts out entirely the defense of insanity; and it will keep 
every convict confined until he has fitted himself for an honor- 
able place in society. 


Ernan A. DausMAn. 
GosHEN, IND. 
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SOCIAL PROGRESS AND THE POLICE POWER OF A 
STATE. 


The student of certain tendencies in the life of the American 
people can scarcely fail to be struck with two features of recent 
legislation in this country. The first of these — and also the 
more prominent of the two—is a growing disposition on the 
part of government to extend its influence to domains until 
recently considered as belonging either wholly or in great meas- 
ure to the sphere of individual discretion.!. Scarcely less notice- 
able is the other characteristic of present-day legislation, which 
is its steady trend in the direction of uniformity notwithstand- 
ing the widely divergent sources from which it necessarily rises. 
These characteristics are doubtless to be encountered in the legal 
history of all highly-organized industrial nations; for it is by 
no means improbable that such an evolution of the simple from 
the complex is to be ascribed to the operation of one of those 
great laws of progress as vet but imperfectly understood. At the 
same time much light can be thrown on both these aspects of 
contemporary politics by calling to mind some of the more 
familiar phenomena of advancing civilization everywhere, — such, 
for example, as the increase of knowledge, the progress of in- 
vention and discovery, the accumulation of wealth, the magni- 
tude of industrial undertakings, the extension of the electoral 
franchise, together with the development of those humanitarian 
impulses, which of all the attributes of modern democracy are 
at once its noblest and the most needful of watching. 

It would be difficult to exaggerate the influences these and 
kindred features of current social life have exerted on the 
material and intellectual activity of the times. One of their 


1 This is well illustrated not on!y such legislation, which is contained in 
by the statutes of the various States, the annual address of the president of 
but also by the detailed account of the American Bar Association. 
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most potent results, however, has been to draw general attention 
to the insufficiency of Jaissez-faire ideals wherever social institu- 
tions are organized as delicately as our own now are. In other 
words, experience has revealed many unforeseen obstacles in the 
way of granting the individual that wide freedom of action, 
which might have been very well accorded him while our country 
was in the agricultural stage of its development and life every- 
where simple and easy-going. But vast congregations of men, 
living under the complex arrangements of modern social life, 
have naturally furnished countless opportunities for the question 
of State interference to arise. Science, for example, points out 
fresh dangers to man and beast alike; machinery requires addi- 
tional precautions in behalf of the community; the increase in 
number and size of urban centers demands novel regulations 
concerning life and property; the growth of private fortunes 
must in some way be so controlled as to prevent public rights 
from being jeopardized; the extension of corporate activity — 
and the consequent decline of moral sanctions in the relations 
between employer and employed —can hardly fail to give rise 
to some sort of administrative machinery to take the place, as 
far as possible, of human conscience, while the triumph of 
universal suffrage places within reach of the masses those means 
whereby they have been taught to believe every evil they com- 
plain of can be easily remedied. 

These facts one can readily understand whatever may be his 
opinions regarding the origin of society or the wisdom of in- 
creasing the volume of our already bulky written law. One can 
none the less readily understand how the play of certain forces 
will tend always to make for uniformity in the scope as well 
as in the provisions of legislation. In the United States, for 
example, we are one industrially as well as politically; the com- 
mon law of England forms the basis of the jurisprudence of all 
our commonwealths, save that of Louisiana, while the associated 
press dispatches furnish the public throughout the country with 
information regarding the growth of the legislation of every 
State, — knowledge quickly utilized by the reformer, the man of 
affairs, and the fanatic, as well as by the ambitious, the schemer, 
and the ‘* boss ’’ of this or that faction or party. 
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But, owing to the presence of written constitutions and a 
political theory that divides sovereignty between commonwealth 
and nation, measures professedly looking to the amelioration of 
social conditions frequently encounter obstacles in America that 
are unknown to countries whose fundamental public law rests on 
a body of customs or whose system of legislation is more unified 
than our own. With us, of course, all laws of a general nature 
emanate from Congress, while such as are of local concern are 
adopted either by State legislatures or the governing bodies of 
various municipalities, including towns, cities and countries. In 
order to be valid, however, an act of Congress must harmonize 
with the provisions of the Federal Constitution and laws and 
treaties made under it. A State law must in like manner con- 
form to these requirements as well as to those of the constitution 
of the commonwealth, while a municipal ordinance cannot tran- 
scend the limitations either of its charter or any one of the above 
provisions. To the courts, State and Federal, is intrusted the 
duty of passing on the validity of every statute whose consti- 
tutionality may thus be assailed. 

This unique feature of our Constitution gives to American 
judges an influence that judges of no other country enjoy, and 
has long been the theme of earnest discussion on both sides of 
the Atlantic.!. Hence we are brought face to face with the 
relation of our constitutional machinery to social progress. In 
other words, how does it so often come about that there is a 
conflict between our fundamental law, commonwealth or 
national, and those statutes that are presumably adopted in 
behalf of the community at large? And if such a state of 
things frequently does exist, there arises the question of the 
desirability of such a system. 

While the States have surrendered to Congress full control 
over all matters of national concern, including the power to 
regulate foreign and interstate commerce, the Federal Constitu- 
tion itself imposes several important restrictions on local legis- 
lation. Among these one might mention, for instance, the very 
important provision that no State shall pass any law that impairs 


1 “ Social Legislation in the United States.”” The Economic Review, April, 
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the obligation of a contract. The same instrument, to be sure, 
embodies in its firsteight amendments a bill of rights safeguarding 
the freedom of religion and that of the press, the rights of the 
person, and those of property, together with certain ancient priy- 
ileges accorded to those accused of crime. But, owing toa familiar 
rule of construction, these checks on legislative encroachments 
were early held to apply to Congress and not to State legisla- 
tures. The three amendments, however, that were adopted 
after the close of our civil war, were designed to impose fresh 
restrictions on local legislation and at the same time to widen the 
powers of the Federal government. Apart from these limitations 
the States, in the opinion of the courts, have reserved full con- 
trol over all matters of domestic concern in regard to which they 
possess the same unlimited authority as that enjoyed by the 
Parliament of Great Britain. This rule accordingly leaves to the 
several States the duty of passing suitable laws for the ever- 
varying demands of advancing civilization. 

In the language of American constitutional law, this power of 
one of our commonwealths to enact laws for the protection and 
welfare of its citizens is what;is known as its police power, an 
expression that is no less unfortunate than it is misleading. And 
in spite of the fact that it has now been in use on the bench 
for more than sixty years, it has never been satisfactorily 
defined. Judicial caution has rather contented itself — wisely 
so, perhaps—with certain generalizations that are more or 
less applicable to the particular case that has evoked them. 
Nor do there appear to be any well-considered rules by 
which to test the proper application of this authority 
whenever its exercise may be drawn in question. Cases 
involving the scope of the police power! require, more- 
over, a judicial interpretation of constitutional limitations, 
and for this very reason the extent to which it can be relied on 
as an engine of reform has been frequently obscured. But, gener- 
ally speaking, the police power is substantially that of legislation, 
and since we get our word ‘‘ police ’’ from the same Greek word 
that gives us the term ‘* politics,’’ it will be seen at once that the 


1 “ Police Power and the Right to Compensation.” Harvard Law Review, 
Vol. III, 192. 


——_ 
i 
wie 


SOCIAL PROGRESS AND THE POLICE POWER. 685 


expression is almost equivalent to that of public policy or State- 
craft. In point of fact, therefore, it has very little to do with a 
municipal constabulary. 

That the vague and unsatisfactory manner in which aendons 
jurists ordinarily employ this expression is to be attributed in no 
small measure to the existence of written constitutions, will be- 
come obvious, when we turn to the clear definitions given to this 
function of government by such continental publicists as Maurice 
Block and Robert von Mohl. According to the former, ** the 
police is that part of the public power which is charged with 
protecting persons and things against all attacks, against all the 
evils that human prudence can prevent, or, at least, diminish in 
their effects. To maintain public order, to protect the property 
and the liberty of the individual, to supervise morals, to in- 
sure public health, such are the principal objects confided to 
the care of the police.’’! In his long enumeration of the 
various branches of police administration, Block includes 
police pertaining to morals and religion, sanitary police, po- 
lice relating to public security, rural and forestry police, police 
of substance—embracing control over butchers, fairs, mar- 
kets, prices—industrial and commercial police, police control 
over carriers, and finally judiciary police, or that pertaining to 
the administration of justice. 

Von Mohl’s conceptions of the nature and sphere of the po- 
lice power are, if anything, even broader than Block’s, and he 
points out that it must always be a part of State administration.? 
But Von Mohl recognizes that the range of police intervention 
must necessarily differ with the various stages and forms of 
State life. In his view the police power embraces three leading 
objects, which are the care of the physical, intellectual, and 
moral needs of the public; and he elaborates these functions in 
chapters relating to the care of the State for population, health, 
aid to the needy, agriculture, trade, education, and religion. 

Contrasting these opinions with those of a few typical Ameri- 
can writers on the subject, one perceivesat a glance the difference 
between our use of the expression police power ’’ and the 
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sense in which it is understood abroad. Take, for exam- 
ple, the definition given by Judge Cooley in his celebrated 
work on ‘* Constitutional Limitations.’?! To quote his own 
words: ‘* The police of a State, in a comprehensive sense, 
embraces its whole system of internal regulation by which the 
State seeks not only to preserve the public order and to prevent 
offenses against the State, but also to establish for the inter- 
course of citizens those rules of good manners and good neigh- 
borhood which are calculated to prevent a conflict of rights, and 
to insure to each the uninterrupted enjoyment of his own so far 
as is reasonably consistent with a like enjoyment of rights by 
others.”’ 

The police power is accordingly a branch of the science of 
government and largely concerns itself in our country with inter- 
nal or local administration.? As we have already seen it covers 
a wide range of subjects, but it is especially occupied with what- 
ever affects the peace, security, health, morals, and latterly, the 
general welfare of a community. In other words, while the 
police power was originally used, as a rule, to‘indicate the protec- 
tive function of government, its development of late years has 
been in the direction of the function of the State that cares for 
the general welfare. 

That some such duties are performed by all governments and 
in every period of human history is a fact too sufficiently 
well known to require extended comment. Even an 
absolute monarch, for example, is inclined to consider the 
wishes and interests of his subjects. But the peculiar 
feature of the police power in our own country is that its exer- 
cise tends to show what the people are doing for themselves. 
As we have seen already the early legislation of this country 
was more largely occupied with theories of popular rights and . 
the ordinary affairs of the commonwealth than with those 
social matters which engross so much of the time of legislators 
to-day. This was due chiefly to the nature of employments and 
the influence of Anglo-Saxon notions concerning individual 


1 Chapter XVI. See also Tiede- 2 “Nature and Sphere of Police 
man’s ‘‘ Limitations on the Police Power.’? American Journal of Social 
Power,” Ch. I, Science, Vol. III., 97. 
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rights. The exigencies of modern life have reversed the situa- 
tion and now the major part of our local statutes relate to the 
police power, but since any piece of legislation that is thus 
adopted may have its validity impeached for reasons already 
explained, the development of the police power is to be sought 
rather in the decisions of the courts than in the history of com- 
monwealth legislation. Some States, to be sure, endeavor to 
avoid this possible interposition of the judicial veto, either by 
inserting in their constitutions or municipal charters the more 
important species of social legislation, or providing means to 
ascertain in advance of such legislation the opinions of the 
courts respecting its validity. To such arrangements are to be 
traced many of the conflicting decisions regarding the constitu- 
tionality of this or that measure. 

In view of what has just been said it is hardly necessary to add 
that a question regarding the proper exercise of the police power 
may arise either in a State or in a Federal court. In the former 
it may be claimed that an act of the legislature or a municipal 
ordinance overrides the Constitution of the State or the supreme 
law of the land. It may be well, therefore, to consider the first 
class of cases that may thus arise, namely, those wherein it is 
claimed that such legislation contravenes the provisions of the 
State Constitution. 

Notwithstanding many points of minor difference all our local 
constitutions express substantially the same ideas in respect of 
life, liberty, equality, property and the pursuit of happiness. 
Hence it is not at all surprising to find that cases involving the 
same principles have arisen in many of the various courts of the 
States, although — speaking generally — both the positive law 
of a commonwealth and the litigation it may give rise to, will 
tend -to resemble the legislation and adjudication of a similarly 
situated commonwealth. This is very far from saying, however, 
thati the questions thus raised have been settled the same way 
everywhere and at all times. For it would be unreasonable 
to expect forty-five distinct independent bodies of men _ to 
reach: the same conclusions on any subject,—least of all on 
one involving the interpretation of written safeguards con- 
cerning jpersonal liberty, personal security, or private prop- 
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erty. Measures looking to the confinement of defectives, to 
say nothing of regulations adopted with a view to pro- 
tecting the public jhealth, may in like manner be assailed 
either on the ground that personal liberty is unduly hampered 
or private property taken without compensation to the owner. 
And so on with the whole range of political activity embracing 
such regulations as those pertaining to religion and morality, 
trades and professions, real and personal property, citizenship 
and domicile, husband and wife, parent and child, master and 
servant, partnerships and corporations. It may be claimed, for 
example, that a Sunday law is unconstitutional because it inter- 
feres with freedom of conscience; that an act prohibiting the 
manufacture and sale of intoxicating liquors deprives one of his 
property without due process of law,— and in case the manu- 
facturer or vendor of such beverages is a corporation, that the 
prohibitory legislation impairs the obligation of a contract; 
that statutes regulating employments interfere with the freedom 
of contract, or amount to class legislation; that rules pertaining 
to the use and enjoyment of property deprive one of that which 
is his own; that laws regulating citizenship and domicile, the 
domestic relations, and commercial associations, abridge the 
privileges or immunities of citizens, either by depriving them of 
their rights without due process of law, or imposing on them 
burdens not shared by others in the community. 

Of the vast number of decisions rendered by State courts on 
these and similar questions, mention can be made here of only a 
few. They will serve to illustrate, however, the manner in 
which our tribunals view the police power. The first case to 
which attention might be profitably directed is the well-known 
cause of Commonwealth vy. Alger,! which was decided about 
fifty years ago in the Supreme Court of Massachusetts. This . 
litigation involved the rights of the legislature to establish lines in 
the harbor of Boston beyond which no wharf could be extended 
or maintained, and to declare any wharf extended or maintained 
beyond such lines, a public nuisance. In delivering the opinion 
of the court Chief Justice Shaw said, among other things, that: 
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We think itan established principle growing out of the nature of 
civil society, that every holder of property, however absolute and 
unqualified may be his title, holds it under the implied liability 
that his use of it may be so regulated, that it shall not be injurious 
to the equal enjoyment of others having an equal right to the en- 
joyment of their property, nor injurious tothe rights of the com- 
munity.’’ The learned judge then pointed out that this is very 
different from the right of eminent domain, ‘‘ the right of gov- 
ernment to take and appropriate private property to public use, 
whenever the public exigency requires it, — which can be done only 
on condition of providing a reasonable compensation therefor. 
The power we allude to is rather the police power, the power 
vested in the legislature by the Constitution to make, ordain, and 
establish all manner of wholesome and reasonable laws, statutes 
and ordinances, either with penalties or without, not repugnant 
to the Constitution, as they shall judge to be for the good and 
welfare of the commonwealth, and the subjects of the same.’ 

Another interesting case is that of The State v. Wheeler, 
decided some years ago by the Supreme Court of Connecticut. 
Here the familiar doctrine is laid down that if an act of the 
legislature should stand when brought to the test of the Con- 
stitution, the question of its validity is at an end, and neither the 
executive nor the judicial department can refuse to recognize or 
enforce it. 

All courts, State and Federal, concede the impossibility of 
adopting fixed rules by which to test the validity of laws passed 
under the police power; but in an opinion rendered about a half 
dozen years ago, it was stated that these three questions were 
involved in all such statutes : — 

1. Is there a threatened danger? 

2. Does the question involve a constitutional right? 

3. Is the regulation a reasonable one? ? 

This case arose out of the provisions of an act to protect work- 
ingmen from risks connected with their employment. The court 
in upholding the statute as a lawful exercise of the police power, 
pointed out that while the right to use property without regula- 

1 25 Conn. 290. Annotated, 1896, 858. Other impor- 
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tion is plain — unless the public welfare requires its regulation — 
if the public welfare does require it, the right must yield to the 
public exigency. It was then said that it is upon the question 
of necessity that the reasonableness of the regulation depends. 
Who shall decide this question, asked the court? Is it a ques- 
tion of law or one of fact? The court was inclined to the view 
that legislators are able to make investigations and experiments 
judges can never undertake, and that while under our institu- 
tions the validity of laws must be finally passed upon by the 
courts, all presumptions ought to be in favor of legislative 
action. 

The subject of labor has been a favorite field, of late years, 
for the exercise of the police -power. Legislation like that 
involved in the preceding case, for example, has been exceed- 
ingly common. It appears to fall under two well-defined heads, 
namely, that designed to protect laborers from bodily harm and 
that designed to protect their health. Comparatively few cases 
arise under ‘‘ the older and more familiar forms of such statutes, 
although their requirements often call for a considerable outlay 
of money. for the purchase of fire escapes, ladders, fenders, 
guards, patent couplers, and the like.’?! On the other hand, 
those regulations that pertain to the health of operatives have 
been a fruitful source of litigation, but there is a marked tend- 
ency to upholdthem. Thus, in the case of State v. Smith,? a 
statute was held to be a lawful exercise of the police that 
required street car companies to protect motormen by inclosing 
the front platforms of cars. A like measure of the Ohio legis- 
lature was upheld on similar grounds, the court going so far as to 
say that a State might pass a law not only to protect the health 
of employés but also to promote their comfort.* It will thus be 
seen that these decisions put the exercise of the police power on — 
grounds far different from those taken in earlier cases where the 
controlling idea was that one must so use his own as not to inter- 
fere with the rights of another. Indeed the courts of several 
States go so far as to say that there are no other limitations on 
the exercise of the police power than those imposed by the State 
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Constitution or the supreme law of the land.!. Even more sig- 
nificant is the late decision of the Federal Supreme Court in the 
case of Holden v. Hardy,? which may well be mentioned here 
as it involved the constitutionality of a Utah statute regulating 
employment in underground mines, and in smelters and ore re- 
duction works. The validity of the statute was challenged on 
several grounds, including that of class legislation, nevertheless 
the court held it to be a lawful exercise of the police power. In 
other words, from extending its protection to the community, 
this power has passed on to shield the members of a class. As 
we shall presently see, some of the State courts are inclined the 
same way. Well, therefore, may a high authority look upon 
this tendency as evidence of a desire on the part of the judiciary, 
‘*to develop the idea of public policy in such a way as to bring 
contracts into conformity with public policy.’ 

In determining on the public policy the legislature is allowed 
a wide amount of discretion. And if its enactments succeed in 
running the two required gauntlets and should then prove obnox- 
ious, the remedy is to be sought at the ballot-box, not on the 
bench. In the case of Lawton v. Steele,‘ the Supreme Court 
placed the exercise of this authority on two grounds, the first of 
which it has since broadened. To justify the exercise of the 
power, said the court, two things must appear : — 

(1) That the interests of the public generally, as opposed to a 
class, require such interference on the part of the State. 

(2) That the means are reasonably necessary for the accom- 
plishment of the purpose and are not unduly oppressive upon 
individuals. 

Mr. Justice Brown in delivering the opinion of the court in the 
above case, dwells at considerable length on the nature and scope 
of the police power. ‘‘It is generally conceded to include,’’ 
said he, ‘‘ everything essential to the public safety, health and 
morals, and to justify the destruction or abatement by summary 
proceedings, of whatever may be regarded as a public nuisance. 
Under this power it has been held that the State may order the 


1 Russell’s ‘* Police Power,’’ 36, 3 Dr. R. T. Ely’s address on “ In- 
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destruction of a house falling to decay or otherwise endangering 
the lives of passers-by; the demolition of such as are in the path 
of a conflagration; the slaughter of diseased cattle; the prohi- 
bition of wooden buildings in cities; the regulations of railways 
and other means of public conveyance, and of interments in 
burial grounds; therestrictions of objectionable trades to certain 
localities; the compulsory vaccination of children; the confine- 
ment of the insane or those afflicted with contagious diseases ; 
the restraint of vagrants, beggars, and habitual drunkards; the 
suppression of obscene publications and houses of ill-fame, and 
the prohibition of gambling houses and places where intoxicating 
liquors are sold.”’ 

An interesting development of the police power has taken 
place in the extension of its authority — under the right to pro- 
tect the public health — to the care of those residing in the more 
densely populated sections of our large cities. The New York 
consolidated act, for example, provided among other, things 
that tenement houses previously erected should be furnished with 
water, whenever so directed by the Board of Health, in sufficient 
quantities at one or more places on each floor of such buildings. 
The validity of these regulations was assailed in the case of 
The Health Department v. Trinity Church,' but the State 
Court of Appeals decided that the act was constitutional. 
Indeed, the court went so far as to say that the legis- 
lature, in the exercise of its authority to conserve the 
public health, safety, or welfare, may direct that certain 
improvements or alterations should be made in existing houses at 
the owner’s expense, and while the requirement must not be 
unreasonable as to its nature or cost, yet when it clearly ap- 
pears, continued this tribunal, that it tends in some clear and 
appreciable manner to guard and protect the public; that it . 
bears equally on all members of the same class, and that the 
cost is not unreasonable, considering the character of the work 
required, with reference to the object to be attained, it is consti- 
tutional and valid. But an earlier casein the same court held that 
an act prohibiting the manufacture of cigars or the preparation 
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of tobacco in tenement houses was unconstitutional, because it 
was not intended to protect the health of persons engaged in 
cigar-making.? 

No less marked is a tendency on the part of American courts 
to uphold the regulation of contracts twherever the parties do 
not stand on an equal footing, or the business is one ‘‘ affected 
with a public interest.’’ Thus in Commonwealth v. Hamilton 
Manufacturing Company,’ the Supreme Court of Massachu- 
setts upheld a statute prohibiting the employment by manufac- 
turing establishments of all persons under the age of eighteen, 
and of all women for a longer time that sixty hours a week. 
Not all the courts, however, take the same view of such legisla- 
tion. The Supreme Court of Illinois, for example, a few years 
ago declared unconstitutional an act prohibiting the employment 
of women in any factory or workshop more than eight hours a day. 
The statute was pronounced not only partial and discriminating 
but ‘¢a purely arbitrary restriction upon the fundamental right 
of the citizen to control his own time and faculties.’’* Mere 
sex, according to this case, will not justify legislation in the 
exercise of the police power. In like manner the Supreme 
Court of another State‘ has pronounced unconstitutional, be- 
cause directed towards a class, a statute making eight hours a 
laborer’s day in mining, manufacturing and smelting establish- 
ments, while a like disposal, on similar grounds, was made of 
an act of the Ohio legislature constituting ten hours a day’s 
labor for those employed by railways.° 

It is true the general government itself enjoys a certain meas- 
ure of police power. In the right to regulate commerce, for 
example, there is included control over the subject of immigra- 
tion. But the principle is well established that the police power 
resides in the States. This doctrine was reasserted a good many 
years ago in De Witt’s Case,’ which turned on a construction 
of the Internal Revenue Act of 1867. By the provisions of 
this act Congress made it a misdemeanor for any person to sell 
illuminating oils inflammable below 100° Fahrenheit, but it 
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was held by the Federal Supreme Court that this amounted to a 
police regulation which could have effect only where the legis- 
lative authority of Congress excludes territorially all State legis- 
ation, as in the territories and the District of Columbia. 

But while the legislatures of the several States enjoy much 
discretion in adopting a public policy, they must observe those 
principles which the people of the whole country have laid down 
in their fundamental law. Contrary, however, to what one 
might be disposed to imagine, there are relatively few provisions 
in the Federal Constitution that interfere with the general exer- 
cise of the police power of a commonwealth. Indeed, the more 
familiar illustrations of collisions between the exercise of this 
power and the sovereignty of the nation can be reduced to three. 
That is to say an act of a State legislature may be assailed in the 
Supreme Court of the United States for the following rea- 
sons : — 

1. Because it is alleged that it impairs the obligation of a 
contract. 

2. Because it is alleged that it regulates foreign or interstate 
commerce. 

3. Because it is alleged that it violates the provisions of the 
Fourteenth Amendment. 

Under the first head there are few more interesting cases than 
those arising out of the police control over corporations. The 
three leading cases to be mentioned in this connection represent, 
moreover, the three periods of corporate growth in America. 
In the celebrated Dartmouth College! case, Marshall points out 
with his accustomed force and penetration, the respective 
fields of national and commonwealth legislation. While this 
case held the charter of a private corporation to be a con- 


tract, and, therefore, protected by the Constitution, it con- . 


tained the suggestion— soon generally acted upon — that legis- 
latures in granting such charters might reserve the power to alter 
or repeal them whenever the public interests required such 
action. The doctrine of this case has been frequently appealed 
to of late, especially where legislatures have adopted laws relat- 
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ing to natural monopolies and the protection of employés of 
corporations. When the decision was rendered in 1819 the 
country was sparsely settled, corporations few in number, and 
the financial situation extremely critical. 

Nearly a score of years later came the litigation that grew 
out of a grant by the Massachusetts legislature of a charter to a 
bridge across the Charles river, notwithstanding the fact that a 
similar franchise had been already given another such company.! 
This was held to be constitutional. The modification the pre- 
vious doctrine received in this case will be more easily under- 
stood when we recall that in the meantime Marshall, the 
federalist, had been succeeded by Taney, the strict construction- 
ist, while new inventions and discoveries— not to mention the 
rapid growth of railway and banking corporations — had 
wrought a complete change in the economic situation. 

The third phase of this judicial interpretation of the police 
power over corporations was reached some thirty years ago, after 
general acts of incorporation, joined to the impetus given all 
forms of commercial activity by the results of the civil war, had 
brought about an enormous increase in the number and influence 
of these industrial associations. In the group of causes incor- 
rectly styled the ‘‘ Granger Cases,’’? the Supreme Court upheld 
as a police regulation, legislation fixing the maximum charges of 
all businesses ‘‘ affected with a public interest.”’ 

It is recognized that not only corporations, but contracts in 
general are subject to the exercise of the police power. ‘+ The 
fact that both parties are of full age and competent to contract,”’ 
it was said in a recent case, ‘* does not necessarily deprive the 
State of the power to interfere, when the parties do not stand 
upon an equality, or when the public health demands that one 
party to the contract shall be protected against himself.’’ ® 

No legislature, of course, can either fetter the authority of 
its successors, or barter away its own exercise of the police power.‘ 
Hence it often becomes important to ascertain the extent to which 
the charter of a'corporation can be virtually repealed by legisla- 
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tion prohibiting a continuation of the business in which it is 
engaged. This difficulty was met and overcome in the case of 
Stone v. Mississippi,’ which involved the alleged interests of a 
lottery organization. An even more extreme ruling is to be found 
in Beer Company v. Massachusetts,? where the power of a State 
to enact a law prohibiting the manufacture and sale of intoxicat- 
ing liquors was sustained, in spite of the losses entailed on those 
who had invested large sums of money in expensive machinery, 

No less striking are the numerous cases falling under the sec- 
ond form of conflicts between the police power of a State and the 
sovereignty of the nation, namely, those arising out of the con- 
trol of Congress over commerce. Gibbons v. Ogden® has been 
well called the starting-point of the multitude of cases this pro- 
vision of our supreme law has given rise to, and it draws a clear 
line of distinction between commerce that is external and such 
as is entirely internal or domestic. This commerce power of 
the nation keeps pace with the development of means of com- 
munication. In the words of the court, ‘*the power to regu- 
late commerce extends from the horse with its rider to the stage- 
coach, from the sailing vessel to the steamboat, from the coach 
and the steamboat to the railroad; from the railroad to the tele- 
graph, as these new agencies are successively brought into use 
to meet the demands of increasing population and wealth.’’ 4 
But the line of distinction between State and Federal jurisdiction 
is often so shadowy that even the courts express difficulty in 
tracing it. 

Quarantine regulations are frequently challenged on the 
ground that they regulate commerce. It is conceded that they 
may go to the length of prescribing the movements of vessels 
engaged in foreign commerce, and there is, on the whole, a 
manifest disposition to allow the States a wide amount of dis- 
cretion in such matters, so long as they do not undertake to 
regulate commerce through a quarantine measure.® This doc- 
trine was clearly enunciated in the so-called ‘* Passenger Cases,’’ ® 
but has found repeated confirmation in later causes. Indeed, 


1101 U.S. 814. 496 U.S. 1. 
27 Otto, 25. 5 118 U.S. 455. 
3 9 Wheat. 208. 6 7 How. 283. 
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Congress frequently aids the States in exercising their police 
power, either by adopting their laws—as was done in 
the matter of quarantine and pilot’s regulations— or framing 
suitable legislation to meet the consequences of a Supreme 
Court decision. The Wilson Bill of 1890, for instance, was 
passed in order to avoid some of the results of the opinion 
rendered in the *‘ Original Package Case.’’! Of course, how- 
ever, where a quarantine regulation is only an indirect attempt 
to interfere with commerce it will be set aside. This was done 
in Railroad Company v. Husen,? which involved the construction 
of an act of the Missouri legislature prohibiting the driving or 
carrying of any Texan, Mexican or Indian cattle into the State 
between the months of March and November of each year. 

Finally, we have the vast number of cases that have arisen 
under the Fourteenth Amendment, or at least those half dozen 
lines of it to the effect that ‘* no State shall make or enforce any law 
which shall abridge the immunities of citizens of the United States ; 
nor shall any State deprive any person of life, liberty, or 
property without due process of law: nor deny to any 
person within its jurisdiction the equal protection of the 
laws.’” Although this amendment was inspired by the probably 
natural fear that without some such check on local legislation 
discriminations would be made against the newly-emancipated 
blacks, comparatively few of the many cases that have arisen 
under it relate in any way to the rights of such persons. Much 
of the legislation of Congress during the reconstruction, how- 
ever, involved the question of the extent to which the three 
post-bellum amendments had affected the police power of the 
States. This fact, indeed, is the key to the history of that 
period. And was not the civil war itself largely brought about 
by reason of the conflicting views regarding the exercise of this 
authority over slavery? 

Far more frequent, however, than any cases attacking legis- 
lation against the rights of negroes or of Chinamen are those © 
wherein it is: claimed that State laws deprive one of his prop- 
erty without ‘* due process of law,’’ or violate the ‘+ equality ”’ 


1 135 U.S. 100, 2 95 U. S. 465. 
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provision of the Fourteenth Amendment. To what has 
already been said, however, on this subject, one may add that 
the Supreme Court has sustained a Kansas statute abolishing 
the fellow-servant doctrine as applied to railway accidents.! 
Just what is meant by ‘* due process of law’” has never been satis- 
factorily explained. One case held, however, that there are certain 
principles of justice and freedom which no State can ignore. 

The Fourteenth Amendment was first called to the attention of 
the Supreme Court in 1872, when the famous ** Slaughter House 
Cases ’’* were decided. Here a statute of the Louisiana legis- 
lature was upheld, which vested in an abattoir company ex- 
clusive privileges in regard to the slaughtering of animals. In 
rendering its decision the court said that: ‘+ In spite of all the 
feelings growing out of the war, our statesmen still believed that 
the existence of the States with power for domestic and local 
government, including the regulations of civil rights, and 
the rights of persons and of property, was essential to the 
perfect working of our complex form of government.’’ 

In concluding, one can scarcely escape the conviction that in 
the police power of the States, as interpreted by our tribunals, 
there are almost unlimited opportunities for adopting whatever 
legislation the augmenting demands of social pioneers may 
require. The location of this power, moreover, allows free 
scope for the consideration of the varying needs of common- 
wealths that are often widely separated in points of climate, 
industries, and advancement. At the same time thereis sufficient 
coercive power in the Federal government to prevent legislation 
that might otherwise prove hostile to certain races or classes. 
It cannot be denied, to be sure, that under our theory of 
divided sovereignty we often suffer disadvantages unknown to 
consolidated governments. The same battle in behalf of social 
reform, for example, must frequently take place not once, 
but nearly three score times, while defeat in one legislature or 
court means discouragement all along the lines. But there are 
compensations, and the advantages appear to outweigh the dis- 
advantages. Perhaps the best plan of government after all 


1127 U.S. 205. 2 18 How. 272. 3 16 Wall. 36. 
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for a country with an enormous territorial area, is a Federal 
system like our own. We have many opportunities, moreover, 
for trying on a small scale experiments in legislation that might 
prove disastrous if attempted by the nation itself. Then again, 
the elasticity of the police power stands out in striking contrast 
with the rigid features of our Federal Constitution, which can 
scarcely be amended at all. As a recent case put it, more- 
over, the Constitution ‘* should not Le so construed as to deprive 
the States of the power to so amend their laws as to make them 
conform to the wishes of their people.’’! Meanwhile, in the 


power thus given to our judiciary democracy — always hopeful 
and impatient — often finds the resistance Guizot is said to have 
observed true progress will always need, but it also is beginning 
to tind a powerful ally and champion. 


B. J. RAMAGE. 


SEWANEE, TENN. 
1 169 U. S. 366. 
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LAW IN THE EMBLEM WRITERS. 


Soon after the invention of printing the idea of conveying 
moral lessons in illustrated books became very common. It was 
no doubt a survival from the old days of illustrated manuscripts 
and block-type books, such as the Biblia Pauperum. The fash- 
ion of emblem-books reached its height in the seventeenth cen- 
tury, and was pretty fairly distributed all over Western Europe, 
the Low Countries perhaps taking the lead in both number and 
quaintness. For many, including our own Whitney’s, the Plantin 
press was responsible. The influence of the emblem-writers is 
probably traceable in Shakespeare.!. They claimed for their 
work the dignity of at least a quasi-science under the name of 
‘* jconography,’’ Cesare Ripa (see below) being the great expon- 
ent of this. The writer ventures to think that some researches 
in an almost forgotten literature may bring to light results of 
legal interest. He is indebted for many hints to the various 

_works of the late Rev. Henry Green. 

The word ‘*‘ emblem’”’ is of course not unknown to jurists. 
Emblemata Triboniani, or alterations in the text of the older 
jurists in order to bring them up to date, are known to all stu- 
dents of Roman Law.? In the Corpus Juris emblema is used only 
in its literal sense of ornament embossed on metal cups and vases,’ 
and is so explained by Alberici in his Dictionarium Juris. In 
Du Cange only a similar sense is given. The words icon and 
symbolum were used as synonyms of emblema.‘ In the Corpus 
Juris symbolum means the Nicene creed. It is noteworthy that 
West’s Symboloegraphy (1619) was not an emblem -book at all, 


1 Green, Shakespeare and the Em-__ ever, distinguished by Claudius Min- 
blem Writers. London, 1870. ois, the commentator on Alciati, in 

2 See O. Lenel, Palingenesia Juris his Syntagma de Symbolis. Antwerp, 
Civilis. Leipsic, 1888-9. 1581. 

3 Dig. xxxiv, 2, 17 and 32. 5 Cod. i, 5, 8, pr. 

4 Symbols and emblems were, how- 
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but an early compilation of conveyancing precedents. Icon, as 
well as symbol and emblem, was often used for a portrait, and 
many of the books with names of this kind were merely collec- 
tions of portraits or illustrations of classical authors, Horace be- 
ing a special favorite. Emblems were generally illustrations 
conveying some lesson, moral or otherwise, the meaning being 
explained by prose or verse beneath the picture. But they were 
occasionally used as aids to the student of a subject. One of 
the most curious works of this class is a book by Johannes Buno.? 
This is an explanation of the Pandects in the form of emblems. 
Some of them are very quaint. Possessoria heredis petitio is 
represented by a very ragged heres kneeling on a log of wood. 
Capite minuti are illustrated by several men lying without heads. 
Most of the figures are in the dress of the period; the praetor 
wears the robes of a Restoration judge, the Comes Orientis is in 
full Turkish costume, pointing a long staff towards the rising 
sun. The defensor civitatis is a pikeman of the time, valiantly 
stunding all alone in defense of the spires of Hamburg in the 
background. Inofficiosum testamentum is represented by a huge 
document so labeled, in front of which alady much smaller than 
the document is gesticulating frantically. The book is most 
amusing and interesting, and the cuts are by no means wanting 
in a certain rude power. 

Some of the most famous books of emblems contain nothing 
of legal interest. Of those which do, the most interesting is 
perhaps the Emblematum Liber of Andrea Alciati, the great 
jurist. The first addition was published at Augsburg in 1531, 
under the title of Omnia Andreae Alciati Emblemata, with a 
commentary by Claudius Minois, in which there is often a good 
deal of law. For instance the verse — 


* Obstruere heu nostris undique luminibus.” 


leads him to discuss the right to ancient lights in the Pandects. 
Emblem Ixxxix suggests to him the origin of law. The legal 


! Cotgrave’s definition is, ‘‘ A pic- Symbolorum ac Emblematum Ethico- 
ture and short posie, expressing some  Politicorum Centurae Quatuor (Mainz, 
particular conceit.’’ 1712), from which the author was 

®? Memoriale Juris Civilis Romani. known as Symbolicus, as it were the 
Hamburg, 1673. emblem writer. 

5 Such as Joachim Camerarius, 
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emblems are, xxviii (fandem tandem justitia obtinet), xlix 
(fraudulenti), 1 (dolus in suos), lii (doctorum agnomina). In 
the latter Alciati gives nicknames to certain contemporary jurists, 
Curtius is Canon, Parisius is Maeander, Picus is Labyrinthus. 
In exlvii and clxxiii he deals with the legal or perverted legal 
maxims, guod non capit Christus rapit fiscus and delinquentis et 
suasoris culpam parem esse. Alciati’s book was immensely 
popular. Up to 1872 there had been published, says Mr. 
Green,! no less than 179 different editions and translations. 
Alciati was followed in Italy by Achilles Bocchius? and Cesare 
Ripa.* As might be expected in a writer of Bologna, Bocchius 
has some legal emblems. In the lines explanatory of Symbol 
exxvii comes the phrase semina flexilis aequi, reminding one of 
English views as to the flexibility of equity. No. xe is an ass 
sitting in a judge’s chair, with the motto — 


Judex ineptus peste pejor pessima.”’ 


The asinine judge’s decision is reported. It was to the effect 
that the cuckoo was a greater singer than the nightingale, because 


it made more noise. However, the writer makes amends in liii, 
entitled imago justi judicis. Ripa’s book contains a mass of 
commonplaces for the use of orators, poets, and artists, with 
conventional symbols and explanations. His division of justice 
was strange. It was either inviolable, rigorous, or divine, each 
having an appropriate figure to represent it, the rigorous being a 
skeleton in judge’s robes. His division of law is equally curious, 
natural and canon. Each is represented by a female figure, the 
former unclad, the latter clad asa nun. Homicide is a truculent 
looking man carrying a bleeding head; infamy is a woman with 
crow’s wings and the motto Turpe on her head-dress. Pardon is 
a young man breaking a sword. 

In England the best known writers are Geffrey Whitney, 
George Wither, and Francis Quarles, who were all in more or 
less close relation to the legal profession. Whitney’s book, 
originally published in Holland,‘ was reprinted in 1866 with an 


1 Andrea Alciati and his Book of and augmented by J. Baudoin. Am- 
Emblems. London, 1872. sterdam, 1698. 

2 Symbolicae Quaestiones. Bulogna, 4 A Choice of Emblems. Leyden, 
1555. 1586. 

$ Iconologia (Padua, 1611), edited 
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introduction by Mr. Green. The writer collected other people’s 
emblems, and wrote his own verses on them. They do not seem 
to deal at all with law, though Whitney filled a legal office, being 
for a time under-bailiff of Great Yarmouth. 

Wither was born in 1588, entered at Lincoln’s Inn in 1615, 
and was appointed a clerk in the statute office in Chancery in 
1655. _ Between these dates he published his collection.’ Bk. 
i, 3, is headed : — 

““ The Law is given to direct, 
The Sword to punish and protect.’’ 
Bk. ii, 7, is a man being broken on the wheel, with the motto 
Sequitur sua poena nocentem. Bk. iii, 21, is headed : — 
Be just, for neither sea nor land 
Shall hide thee from the royal hand;”’ 
a not unnatural opinion from one who had been committed to the 
Marshalsea for libel in 1613. Bk. iv, 7, is very amusing. It rep- 
resents a cat in a cage, while all around rats and mice are making 
havoe with the dishes on a supper table. The verses are: — 
“When magistrates confined are 
They revel who were kept in fear,” 
and farther down— 


‘‘A tyrannous and wicked magistrate 
Is fitly represented by a cat.’’ 


Quarles was born four years after Wither, and published 
his famous work in the same year.? He was also a member 
of Lincoln’s Inn, but apparently not a successful one as he 


is said to have exchanged his ‘inne of court gowne ”’ for 
a lute case. He extracts a little law from the Psalms. Bk. iii, 
10, on Psalm exliii, 2, represents a court of justice. The 
’ Savior sits on the judgment seat, justice acts as prosecuting 
counsel, and the sinner is condemned and pardoned. The 
epigram is : — 
“ Mercy of mercies! He that was my drudge 
Is now my Advocate, is now my Judge. 


He suffers, pleads, and sentences alone; 
Three I adore, and yet adore but one.’’ 


1 A Collection of Emblems Ancient 2 Emblems Divine and Moral, to- 
and Modern. London, 1635. gether with Hieroglyphicks of the 
Life of Man. London, 1635. 
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Bk. iii, 15, on Psalm xxx, 10, has the epigram : — 


“ My heart, thy life’s a debt by bond, which bears 
A secret date; the use is groans and tears; 
Plead not; usurious nature will have all, 

As well the interest as the principal.” 


One of the best known works of the seventeenth century 
is the elaborate prose treatise of Diego Saavedra Fajardo,! 
probably suggested by the Reloj de Principes (Dial of Princes) 
of Antonio de Guevara. It sets forth in a hundred empresas 
or emblems the duties of a monarch. The mottoes of the 
emblems are mostly those of Spanish noble families. The 
theory of the work is that the monarch ought to have, among 
other qualifications, those of a competent lawyer, like Alfonso 
el Sabio, otherwise how can he administer justice? The only 
emblem directly legal is that on p. 122, entitled His Artibus 
Justice, a plummet hanging from a balance, forms the center 
of «crown, and is held in its place by a sword. As the writer 
explains it, the center is justice, the circumference is the crown. 
The prince must not devote his whole time to fighting and doing 
justice. He must have recreation, and one very strange form of 
it recommended is distillation, so as to arrive at the properties 
of matter (p. 37). The writer follows the publicists of an 
earlier date in his view of the two jurisdictions of the Emperor 
and the Pope, so familiar to readers of Dante’s De Monarchia, 
the Sachsenspiegel, and other political works. He cites on the 
same question, at p. 652, the prologue to pt. ii of the Siete 
Partidas. On the point whether the duo luminaria of De 
Monarchia, iii, 1, 4, were once one he pronounces no opinion, 
but he would certainly not have admitted with Sir John 
Fortescue that Christ has placed in the} hands of His Vicar 
both swords.? 

In France, Gilles Corrozet was an eminent emblem-writer.’ 
He has a picture of Hercules battling with the hydra, accom- 


1 Idea de un Principe Politico re- 2 Declarations upon Writings, Ed. 
presentada en cien Empresas. Mon- Lord Clermont, p. 535. 
aco, 1640. A Latin translation (Am- 3 Hecatomgraphie. Paris, 1543. 
sterdam, 1651), and numerous other 
editions. 
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panied by a long set of verses to the effect that although a man 
may win his case, the hydra heads of several sets of costs may 
arise and dash his hopes. A work of P. A. Chesneau' has a 
curious legal interest in that the frontispiece puts forth Justin- 
ian and Theodora in St. Sophia as models of Christian virtue. 

The Netherlands possess so many books of the kind that 
their very names would fill pages. Jacob Cats was the greatest 
name, but careful research has failed to discover in his volumi- 
nous pages anything bearing onlaw. The interest of his Proteus 
is of another kind. Two other writers may be taken as exam- 
ples, and no doubt further researches in this vast field would 
produce better results. A remarkable religious work is one by 
the Carmelite, Joseph of St. Barbara.?, The reverend author 
takes a pack of cards and draws spiritual instruction from them. 
Thus the queen of hearts is the Virgin, the knave is obviously 
the sinner, the four represents the four last things, and so on. 
The instruction is here and there blended with legal matters. At 
p. 127 is the story of a Dutch judge, to whom the plaintiff in 
an action sent a present of an ox. Not to be outdone the de- 
fendant sent the judges’s wife a cow. Judgment having been 
given for the defendant, the disappointed plaintiff cried, «* My 
ox speaks for me.’’ ‘* Not so,”’ said the judge, ‘‘ my wife’s 
cow will not let him.’’ At p. 199 is the usual attack on usury, 
following the words of St. Augustine, attende quid facit fenera- 
tor, minus vult dare certe et plusaccipere. In the following cen- 
tury Florentius Schoonhovius* had his fling at the profession. 
No. xxxiv, entitled in malos causidicos, is a grewsome picture of 
vultures picking out the heart of a man who lies prostrate. The 
epigram of No. Ixviii on corrupt judges concludes with the 
scathing lines : — 


*¢ Qui nil habet quo torqueat leges miser 
In pelle pauper plectitur.” 


One wonders whether any event of the time led to the compo- 
sition of such verses. 


1 Orpheus Eucharisticus. Paris, iag of which is, The Spiritual Game of 
1657. Cards with Hearts Trumps. 
2 Het Geestelijk Kaertspel met Her- 8’ Emblemata partim Moralia par- 
tem Troef (Antwerp), 1666; the mean- tim etiam Civilia. Gouda, 1718, 
VOL. XXXVI. 45 
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It is remarkable that in none of these writers does there seem 
to be any allusion to the torture or the oath of the party, two 
of the most unsatisfactory parts of the procedure of the period, 
which were already beginning to receive the attention of pro- 
fessed jurists, such as Damhouder, Voet, and Van Espen. 
Probably both kinds of procedure were regarded by popular 
writers as too much matters of course for anything to be said 
about them. 

In dealing with emblem literature the reader soon grows tired 
of the commonplaces, occurring over and over again, the rarity 
of justice, the insolence of office, the laws delay, the instability 
offortune. It is a style of literature which has had. its day. It 
probably sufficed to supply a want at the time. But we have 
long outgrown it, and at present we must have our instruction 
and amusement on other lines. 


JAMES WILLIAMS, in the 
Law Magazine and Review 
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THE QUESTION OF TIME IN ACCEPTING AN OFFER 
BY PERFORMING AN ACT. 


Among the methods of making a contract there is the famil- 
iar one consisting of an offer of a promise by one party for an 
act and the performance of the act by the other party whereby 
the offer is accepted and the contract springs into existence. 

Now a very important feature of such a contract is that of 
the time within which the act constituting acceptance must be 
performed. Contracts formed in this manner very frequently 
consist of offers of compensation for the accomplishment or 
securing a specified benefit to the offerer, for example: offers 
of rewards for the return of property, for the apprehension 
of offenders, etc., and in general, promises of payment if a 
certain result is brought about. Such offers are apt to contain 
no stipulation governing the time of performance, and question 
as to within what time the act can be performed, and thus 
acceptance made, is of practical importance. In other words, 
under such offers containing no stipulation as to time, when will 
the offer be considered to have been revoked and performance 
by an offeree be too tardy to constitute a binding acceptance? 

In every such case the law steps in and declares the perform- 
ance of the act must be made within a reasonable time and if 
not the offer lapses and there is no necessity for actual 
withdrawal.! 

‘¢ The law implies, no time being specified, that the contract 
is to be performed immediately or within a reasonable time.’’ ? 

The court in Mizell v. Burnett ® says: ‘* If one is bound and 
the other is foot-loose, the term must be short, for it would be 
unreasonable to keep the parties in so unequal a condition for a 
long time.”’ 


1 Ramsgate Victoria Hotel Com- 2 Brenan v. Ford, 46 Cal. 7. 
pany v. Montefiore, 4 H. C. Exch. 164. 3 4 Jones L. (N. C.), p. 255. 
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The leading case on this subject is that of Mitchell v. Abbott,! 
where an offer having been made for the apprehension of a 
criminal, the plaintiff did not secure him until twelve years 
thereafter. In the course of the opinion the court says; 
‘* Such an offer is a proposal merely. If acted upon before 
revocation the offer and acceptance by a performance become a 
valid contract for a sufficient consideration. The offer in this 
case was unlimited as to time and was never withdrawn by the 
act of those making it, but it should have been accepted by per- 
formance within a reasonable time and the law will, in the 
absence of other facts, conclusively presume a revocation after 
a reasonable time, otherwise it would be a perpetually continuing 
offer for all time. The statute of limitations would furnish no 
relief nor limit the continuation of the offer, provided only that 
the action was begun within the statutory period after perform- 
anee. Such a construction would be most unreasonable and one 
that could neither have been intended by the person making the 
offer nor contemplated by the other party.”’ 

‘* We are forced to presume a withdrawal of the offer before 
the time of acceptance.’’ ? 

The same question was presented in the case of Smith »v. 
Bruner,’ A number of people signed an agreement that if the 
owner of a coal mine sank a shaft to what is known as third 
vein coal, each would pay to the owner the sum of fifty dollars 
for the first ton of said coal delivered to him. Two years 
elapsed and the owner delivered to one of the signers a ton of 
coal and the latter refused to receive it or pay the subscription. 
In a suit against the signer it was held that the work was to be 
prosecuted with reasonable diligence and completed within a 
reasonable time. That the contract was not a license to com- 


plete the sinking of the shaft at any time in the future; that the - 


lapse of time was unreasonable and that the owner could not, 
at that late date, claim the benefit of the subscription. 

A case giving a forceful exposition of this question is that of 
Morse v. Bellows. There the proposition of the defendant to 


1 86 Me. 388. 3 68 Ill., p. 64. 
2 To the same-effect see Loring v. 47N. H. 556. 
City of Boston, 7 Metcalf, 409. 
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the plaintiff was: «* If you get me a discharge from those cred- 
itors I will pay you what I am bound to pay them.’’ The court 
held that there must be a compliance within a reasonable time; 
that what is a reasonable time is a question of law; that a com- . 
pliance within two years was held reasonable; but also that if 
the plaintiff does not perform before the situation of the de- 
fendantin regard to the claims against him had changed he 
cannot recover.! 

Where the facts in regard to the performance are not dis- 
puted, the question as to the reasonableness of the time is one 
of law for the court.2, And in determining as to this the rule 
is that the reason or necessity for the making of the offer 
must be taken into account .® 

It follows, therefore, if, in the lapse of time, the situation of 
the offerer so changes that the performance when it comes is 
utterly valueless to him, and when, in reason, the offer would 
not then have been made, no consideration for the offer has 
arisen and no contract has been made. 

It might appear that the foregoing rule ignores the distinc- 
tion between the failure of consideration and a failure of ben- 
efit, and is a departure from the well established principle that 
a subsequent change in condition of the contracting parties 
cannot be allowed to affect or avoid a contract; but it is, of 
course, apparent that in giving weight to the change of condi- 
tion in this one instance, the courts are acting on the theory 
that no contract is in existence. 


BansemMer. 
BALTIMORE, Mb. 


1 See also Wheeler v. Harrison 8 Shaub v. Lancaster, 156 Pa. St. 
(Md. 1901), 58 Atl. Rep. 525. 366. 

2 McFadden v. Henderson (Ala. 
1901), 29 So. Rep. 642. 


) 


36 AMERICAN LAW REVIEW. 


OLIVER WENDELL HOLMES, THE JURIST. 


The famous and household name in literature of the father is 
supplemented by the son’s famous and familiar name in jurispru- 
dence. The name is a great inheritance; but the son’s mental 
and moral inheritance not only from his parents but from his 
more remote ancestors, who were of the Puritan founders of 
New England, is a far richer inheritance. Referring to these 
founders in general and not to his own ancestors, Judge Holmes, 
in one of his speeches, said: ‘‘These men and their fellows 
planted a congregational church, from which grew a democratic 
State. They planted something mightier even than institutions. 
Whether they know it or not, they planted the democratic 
spirit in the heart of man. It is to them we owe the deepest 
cause we have to love our country, —that instinct, that spark 
that makes the American unable to meet his fellowman other- 
wise than simply as a man, eye to eye, hand to hand, and foot to 
foot, wrestling naked on the sand. * * * I confess that my 
own interest in those thoughts is chiefly filial; that it seems to 
me that the great currents of the world’s life ran in other chan- 
nels, and that the future lay in the heads of Bacon and Hobbes 
and Descartes, rather even than that of John Milton. I think 
that the somewhat isolated thread of our intellectual and 
spiritual life is rejoining the main stream, and that hereafter 
all countries more and more will draw from common springs.”’ 

Chief Justice Holmes was born at Boston onthe 8th of March, 
1841. His grandfather, Abiel Holmes, a graduate of Yale’ 
College, was minister of the first church in Cambridge for forty 
years, from 1792 to 1832, and wrote the ‘‘ Annals of America” 
in two volumes. He married Sarah, the daughter of Oliver 
Wendell, of Boston, a graduate of Harvard College and son of 
Jacob Wendell, an eminent Boston merchant. Judge Holmes’s 
mother was Amelia Lee Jackson, daughter of Charles Jackson. 
The latter was born in Newburyport, May 31, 1775, graduated 
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at Harvard College in 1793, studied law with Chief Justice 
Theophilus Parsons, and was a Justice of the Supreme Judicial 
Court of Massachusetts from 1813 to 1824. Perhaps Judge 
Holmes inherited something of the judicial character of his 
mind from this ancestor. 

Young Holmes received his preparatory education in his native 
city at E. S. Dixwell’s private Latin school, and was graduated 
from Harvard College in 1861. In April, 1861, he enlisted in 
the Fourth Battalion of Infantry, Major Thomas G. Stevenson, 
then stationed at Fort Independence, Boston Harbor, where he 
wrote the poem which he delivered on Class Day, having been 
chosen by his class-mates as the poet of that occasion. On July 
10th of the same year he was commissioned first lieutenant of 
Company A, 20th Mass. Inf., was later transferred to Company 
D, and at the battle of Ball’s Bluff, October 21, 1861, he was 
wounded in the breast and also struck in the abdomen by a spent 
ball. He was commissioned captain of Company G, March 23, 
1862,2nd received a wound through the neck at Antietam on 
September 17th of that year. After this battle Dr. Holmes, his 
father, went in search for his son to Antietam and neighboring 
places, finding him only after several days, and in the December 
Atlantic’ of that year he gavea very interesting account of his jour- 
ney entitled,‘* My Hunt after the Captain,’’ saying of the wound: 
“The bullet had gone smoo thly through, dodging everything 
but a few nervous branches, which would come right in time 
and leave him as well as ever.”’ In February, 1863, Capt. 
Holmes was made provost marshal at Falmouth, Virginia. At 
Mayre’s Hill near Fredericksburg, May 3, 1863, he was wounded 
in the heel and on July 5, he was commissioned lieutenant- 
colonel of the 20th Mass. Inf., but was not mustered in, the 
regiment being too much reduced. On the 29th of January, 
1864, he was appointed aide-de-camp on the staff of Brigadier- 
General H. G. Wright, commanding the First Division Sixth 
Corps, subsequently major-general commanding the Sixth 
Corps, and served with General Wright during Grant’s cam- 
paigan down to Petersburg. He returned to Washington with 
the Sixth Corps when the capital was threatened in July, 1864, 
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and on the 17th of that month he was mustered out of service, 
his term of enlistment having expired. The experiences of 
these years of fierce conflict have necessarily had a lasting 
influence upon his life as shown by reference in his speeches 
and writings to the soldier’s ideals and sense of honor, 
‘*To fight out a war, you must believe something and want 
something with all your might. So must you do to carry any- 
thing else to an end worth reaching. More than that, you must 
be willing to commit yourself to a course, perhaps a long and 
hard one, without being able to foresee exactly where you will 
come out, All that is required of you is that you should go 
somewhither as hard as ever you can. The rest belongs to fate. 
One may fall, — at the beginning of the charge or at the top of 
the earthworks, but in no other way can he reach the rewards of 
victory. 

‘* When it was felt so deeply as it was on both sides that a man 
ought to take part in the war unless some conscientious scruple 
or strong practical reason made it impossible, was that feeling 
simply the requirement of a local majority that their neighbors 
should agree with them? I think not; I think the feeling was 
right, —in the South as in the North. I think that, as life is 
action and passion, it is required of a man that he should share 
the passion and action of his timd at peril of being judged not to 
have lived.”’ 

After his brave service of three years in the army he returned 
to his home and in September, 1864, entered the Harvard Law 
School from which he was graduated with the title of LL.B. in 
1866. He studied for some months in the office of Hon. Robert 
M. Morse and afterwards in the office of Chandler, Shattuck 
and Thayer. He spent the summer of 1866 in Europe, becom- 
ing a member of the English Alpine Club. March 4, 1867, he 
was admitted a member of the bar of Massachusetts, and began 
the practice of his profession in Boston in copartnership with 
his only brother, Edward Jackson Holmes, since deceased. In 
1870 and 1871 he taught constitutional law in Harvard College, 
and in 1871 and 1872 he was university lecturer on jurisprudence. 
For the years 1871, 1872 and 1873 he was sole editor of this 
Review and wrote much for volumes V, VI, and VII, issued 
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during those years. His articles in this Review aside from 
minor writings are named below in anote.! The articles written 
by him for the Review while he was editor attracted much 
attention at the time from students of the law as a science, but 
much more attention when they were revised and published 
as a book on ‘*Common Law’’ in 1881. The book 
is in the form of lectures, which, somewhat simplified, 
Mr. Holmes delivered as a course before the Lowell 
Institute in Boston, in the winter of 1880-1881. It was the 
privilege of the present writer to hear these lectures which 
the lecturer delivered without referring to his manuscript, as if 
he were narrating offhand some interesting story, or telling of 
the happening of some event of absorbing interest. Probably 
very few of the audience were able to comprehend the abstruse 
reasoning of the lectures, though the lecturer or his manner of 
speech attracted them to the end. The manner of delivery of 
these lectures seemed then, as it does now, a marvelous intellec- 
tual performance, for the delivery of them was not a matter of 
memory so much as a process of reasoning at the moment, by a 
mind thoroughly imbued with the subject. 

-In the preface to his book on ** Common Law’’ the author 
‘says: ** This book is written in pursuance of a plan which I have 
long had inmind. I had taken a first step in publishing a number 
of articles in the AmericAN Law Review, but I should hardly 
have attempted the task of writing a connected treatise at the 
present time, had it not been for the invitation to deliver a 
course of lectures at the Lowell Institute in Boston. That in- 
vitation encouraged me to do what was in my power to accom- 
plish my wish. The necessity of preparing for the lectures 
made it easier to go farther, and prepare for printing, and ac- 
cordingly I did so. I have made such use as I thought fit of 
my articles in the Law Review, but much of what has been 


1 “Codes and the Arrangement of Torts,’ VII, 652; ‘‘ Primitive Notions 
the Law,’’ V, 1; ‘Ultra Vires,” V, in Modern Law,” X, 422, XI, 641; 
272; * Misunderstandings of the Civil ‘* Possession,” XII, 288; ‘‘Common 
Law,” VI, 37; ‘Grain Elevators,” Carriers and the Common Law,” XIII, 
VI, 450; ‘* Arrangements of the Law,” 609; ‘‘Trespass and Negligence,’’ 
II Privity, VII, 46; “The Theory of XIV, 1. 
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taken from that source has been rearranged, rewritten and en- 
larged and the greater part of the work is new. The lectures as 
actually delivered were a good deal simplified and were twelve in 
number.’’? The publication of this book gave Mr. Holmes a 
great reputation at home and in Europe. The London Spectator 
characterized it as ** the most original work of legal speculation 
which has appeared in English since the publication of Sir Henry 
Maine’s ‘ Ancient Law.’ ”’ 

In 1873 Mr. Holmes became a member of the law firm of 
Shattuck, Holmes & Monroe and won high rank as a lawyer before 
the courts down to 1882, when he was appointed to a new pro- 
fessorship in the Harvard Law School which he resigned after a 
few months to accept an appointment as associate justice of the 
Supreme Judicial Court of Massachusetts, tendered to him by 
Governor Long, December 8th, 1882. Upon the death of Chief 
Justice Field, Judge Holmes was appointed Chief Justice of this 
court August 2, 1899. 

In 1873 Mr. Holmes edited the 12th edition of Kent’s Com- 
mentaries, adding many elaborate notes, and this edition has 
been the standard edition ever since, the subsequent editions 
building upon that. 

His other published writings, aside from his judicial decisions, 
have been several articles in the Harvard Law Review and the 
Law Quarterly Review of England; an address before the 
Boston Law School, published in the Magazine of that school, 
February, 1897; an address before the New York State Bar 
Association in January, 1899, published in the Report of that 
Association for that year. A little volume of fifty-five pages, 
entitled ‘* Speeches,’’ was published in 1891 with this prefatory 
statement: ‘* These chance utterances of faith and doubt are 
printed for a few friends who will care to keep them.”’ 

Judge Holmes has always looked upon the law as a subject 
for scientific study and development. This was his thought 
in writing his articles for the Review thirty years ago. 
Speaking of the arrangement of the law he expressed 
his opinion that a sound classification of the law is im- 
possible except on the basis of the ultimate conception of duty, 
instead of the derivative notion of rights, which is the foundation 
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of existing systems.! At the time he wrote he believed that this 
suggestion was wholly original; but long afterwards he found 
that Auguste Compt had made the same suggestion.? _He con- 
structed tables showing his analysis of the law as arranged on 
the basis of the ultimate conception of duty, which are given in 
his last two articles in the Review treating of the arrangement 
of the law.® 

Doubtless it has been his thought in rendering his judicial 
~ decisions to make them harmonize so far as possible with ulti- 
mate scientific principles. He does not, however, think that it 
is the place of the judges to attempt to make a new system of 
law, or to reform it regardless of precedent and long established 
rules of practice. All this is admirably set forth in his address 
before the New York State Bar Association in 1899, on 
Law in Science and Science in Law: ‘+1 do not expect or 
think it desirable that the judges should undertake to renovate 
the law. That is not their province. Indeed, precisely because 
I believe that the world would be just as well off if it lived un- 
der laws that differed from ours in many ways, and because I 
believe that the claims of our special code to respect is simply 
that it exists, that it is the one to which we have become accus- 
tomed, and not that it represents an eternal principle, I am slow 
to consent to overruling a precedent, and think that our most im- 
portant duty is to see that the judicial duel shall be fought out in 
the accustomed way. But I think it most important to remem- 
ber wherever a doubtful case arises, with certain analogies on one 
side and other analogies on the other, that what really is before 
us is a conflict between two social desires, each of which seeks 
to extend its dominion over the case, and which cannot both have 
their way. The social question is which desire is strongest at 
the point of conflict. The judicial one may be narrower, be- 
cause one or the other desire may have been expressed in previous 
decisions to such an extent that logic requires us to assume it to 
preponderate in the one before us. But if that be clearly so, 
the case is not a doubtful one. Where there is doubt the simple 
tool of logic does not suffice, and even if it is disguised and un- 
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conscious the judges are called on to exercise the ‘sovereign 
prerogative of choice. * * * 

‘* In conclusion, gentlemen, I have tried to show by examples 
something of the interest of science as applied to the law, and 
to point out some possible improvement in our way of approach- 
ing practical questions inthe same sphere. To the latter attempt, 
no doubt, many will hardly be ready to yield me their assent. 
But in that field, as in the other, I have had in mind an ultimate 
dependence upon science because it is finally for science to 
determine, so far as it can, the relative worth of our different 
social ends, and, as I have tried to hint, it is our estimate of the 
proportion between these, how often blind and unconscious, 
that leads us to insist upon and to enlarge the sphere of one 
principle and to allow another gradually to dwindle into atrophy. 
Very likely it may be that with all the help that statistics and 
every modern appliance can bring us there never will be a com- 
monwealth in which science is everywhere supreme. But it is an 
ideal, and without ideals what is life worth? They furnish us 
our perspectives and open glimpses of the infinite. It often is 
a merit in anideal to be unattainable. It being so keeps forever 
before us something more to be done, and saves us from the 
ennui of a monotonous perfection. At the least it glorifies dull 
details and uplifts and sustains weary years of toil.”’ 

Judge Holmes has always strongly enforced the necessity in 
both the study and the practice of the law of keeping in view 
the ultimate principles of jurisprudence. In an address deliv- 
ered at the dedication of the new hall of the Boston University 
School of Law, in 1897, he spoke of theory. ‘* Theory is the 
most important part of the dogma of the law, as the architect is 
the most important man who takes part in the building of a house. 
The most important improvements of the last twenty-five years 
are improvements in theory. It is not to be feared as unpracti- 
cal, for, to the competent, it simply means going to the bottom 
of the subject. To theincompetent, it sometimes is true, as has 
been said, that an interest in general ideas means an absence of par- 
ticular knowledge. I remember in army days reading of a youth 
who, being examined for the lowest grade and being asked a ques- 
tion about squadron drill, answered that he never had considered 
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the evolutions of less than ten thousand men. But the weak and 
foolish must be left to their folly. The danger is that the able 
and practical minded should look with indifference or distrust 
upon ideas the connection of which with their business is remote. 
I heard a story the other day of a man who had a valet to whom 
he paid high wages, subject to deduction for faults. One of his 
deductions was, ‘for lack of imagination five dollars.’ The 
lack is not confined to valets. The object of ambition, power, 
generally presents itself nowadays in the form of money alone. 
Money is the most immediate form, and is a proper object of 
desire. ‘The fortune,’ said Rachel, ‘is the measure of the 
intelligence.’ That is a good text to waken people out of a 
fool’s paradise. But, as Hegel says: ! «+ It is in the end not the 
appetite, but the opinion, which has to be satisfied.’ To an 
imagination of any scope the most far-reaching form of power 
is not money, it is the command of ideas. If you want great 
examples, read Mr. Leslie Stephen’s ‘* History of English 
Thought in the Eighteenth Century,’ and see how a hundred 
years after his death the abstract speculations of Descartes had 
become a practical force controlling the conduct of men. Read 
the works of the great German jurists, and see how much more 
the world is governed to-day by Kant than by Bonaparte. We 
cannot all be Descartes or Kant, but we all want happiness. 
And happiness, I am sure from having known many successful 
men, cannot be won simply by being counsel for great corpora- 
tions and having an income of fifty thousand dollars. An intel- 
lect great enough to win the prize needs other food besides 
success. The remoter and more general aspects of the law are 
those which give it universal interest. It is through them that 
you not only become a great master in your calling, but connect 
your subject with the universe and catch an echo of the infinite, 
a glimpse of its unfathomable process, a hint of the universal 
law. ”” 

At a dinner of the Suffolk Bar Association in 1885 Judge 
Holmes proclaimed his high ideal of the law and of the work of 
lawyers. 

‘¢ Every calling is great when greatly pursued. But what other 
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gives such scope to realize the spontaneous energy of one’s soul? 
In what other does one plunge so deep in the stream of 
life — so share its passions, its battles, its despair, its triumphs, 
both as witness and actor? 

‘¢ But this is not all. What a subject is this in which we are 
united — the abstraction called the law, wherein, as in a magic 
mirror, we see reflected, not our own lives, but the lives of all 
men that have been! When I think of this majestic theme my 
eyes dazzle. If we are to speak of the law as our mistress, we 
who are here know that she is a mistress only to be wooed by 
sustained and lonely passion— only to be won by straining all 
the faculties by which man is likest to a god. Those who, having 
begun the pursuit, turn away uncharmed, do so either because 
they have not been vouchsafed the sight of her divine figure 
or because they have not the heart for so great a struggle. To 
the lover of the law how small a thing seem the novelist’s tales 
of the loves and fate of Daphnis and Chloe! How pale a phan- 
tom even the Circe of poetry, transforming mankind with intox- 
icating dreams of fiery ether, and the foam of summer seas, and 
glowing greensward, and the white arms of women! For him every 
text that he deciphers, every doubt that he resolves, addsa new fea- 
ture to the unfolding panorama of man’s destiny upon this earth. 
Nor will his task be done until by the farthest stretch of human 
imagination he has seen as with his eyes the birth and growth of 
society, and by the farthest stretch of reason he has understood 
the philosophy of its being. When I think thus of the law I 
see a princess mightier than she who once wrought at Bayeux, 
eternally weaving into her web dim figures of the ever-lengthen- 
ing past— figures too dim to be noticed by the idle, too symbolic 
to be interpreted except by her pupils, but to the discerning eye 
disclosing every painful step and every world-shaking contest by — 
which mankind has worked and fought its way from savage iso- 
lation to organic social life. 

‘¢ But we who are here know the law even better in another 
aspect. We see her daily, not as anthropologists, not as 
students and philosophers, but as actors in a drama of which 
she is the providence and overruling power. When I think of 
the law as we know her in the court house and the market, she 
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seems to me a woman sitting by the wayside, beneath whose 
overshadowing hood every man shall see the countenance of his 
deserts or needs. The timid and overborne gain heart from her 
protecting smile. Fair combatants, manfully standing to their 
rights, see her keeping to the lists with the stern and discrimi- 
nating eye of even justice. The wretch who has defied her most 
sacred commands, and has thought to creep through ways where 
she was not, finds that his path ends with her, and beholds 
beneath her hood the inexorable face of death.’’ 

Again in the following year in a lecture to the undergraduates 
of Harvard University as to the choice of the profession of the 
law, after speaking of the more practical things to be considered 
in adopting the law as a profession Judge Holmes said: «+ And 
now, perhaps, I ought to have done. But I know that some 
spirit of fire will feel that his main question has not been 
answered. He will ask: What is all this to my soul? You do 
nut bid me sell my birthright for a mess of pottage; what have 
you said to show that I can reach my own spiritual possibilities 
through such a door as this? How can the laborious study of 
a dry and technical system, the greedy watch for clients and 
practice of shopkeepers’ arts, the mannerless conflicts over often 
sordid interests, make out a life? Gentlemen, I admit at once 
that these questions are not futile, that they may prove 
unanswerable, that they have often seemed to me unanswerable. 
And yet I believe there is an answer. They are the same ques- 
tions that meet you in any form of practical life. If a man has 
the soul of Sancho Panza, the world to him will be Sancho 
Panza’s world; but if he has the soul of an idealist, he will 
make — I do not say find — his world ideal. Of course, the law is 
not the place for the artist or the poet. The law is the calling 
of thinkers. But to those who believe with me that not the least 
godlike of man’s activities is the large survey of causes, that to 
know is not less than to feel, I say —and I say no longer with 
any doubt— that a man may live greatly in the law as well as else- 
where; that there as well as elsewhere his thought may find its 
unity in an infinite perspective; that there as well as elsewhere 
he may wreak himself upon life, may drink the bitter cup of 
heroism, may wear his heart out after the unattainable. Al! 
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that life offers any man from which to start his thinking or his 
striving isa fact. And if this universe is one universe, if it is 
so far thinkable that you can pass in reason from one part of it 
to another, it does not matter very much what that factis. For 
every fact leads to every other by the path of the air. Only men 
do not yet see how, always. And your business as thinkers is to 
make plainer the way from some thing to the whole of things; to 
show the rational connection between your fact and the frame of 


the universe. If your subject is law, the roads are plain to an-. 


thropology, the science of man, to political economy, the theory 
of legislation, ethics, and thus by several paths to your final 
view of life. It would be equally true of any subject. The 
only difference is in the ease of seeing the way. To be master 
of any branch of knowledge, you must master those which lie 
next toit ; and thus to know anything vou must knowall. * * * 
But do not think I am pointing you to flowery paths and beds of 
roses, —to a place where brilliant results attend your work, 
which shall be at once easy and new. No result is easy which 
is worth having. * * * No man has earned the right to 
intellectual ambitition until he has learned to lay his course by a 
star which he has never seen, —to dig by the divining rod for 
springs which he may never reach. In saying this I point to 
that which will make your study heroic. For I say to you in all 
sadness of conviction, that to think great thoughts you must be 
heroes as well as idealists.”’ 

Judge Holmes is not merely an advocate of a strenuous life, 
he himself lives a strenuous life. He is an untiring worker. He 
carries out his own precept that ‘no result is easy which is 
worth having.’’ He is learned in the law and has a wide knowledge 
of matters outside of the learning of his profession. He is 


devoted to the law with all his might. His judicial decisions are ~ 


logical and are expressed in a style which is peculiarly his own. 
His logic is not always easy to follow because it is not expressed 
in commonplace terms. 

An editorial in the Boston Daily Advertiser has this apt illus- 
tration of his mode of reasoning: — “ 

** Readers of the ‘ Autocrat of the Breakfast Table’ will re- 
member the opening paragraph, in which all human intellects 
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are classified as either arithmetical or algebraic; the one class of 
minds working in accordance with the formula ‘two plus two 
equal four ;’ the other class of minds working according to the 
formula ‘a plus b equals ec.’ The Autocrat goes on to say, sub- 
stantially, that men are merely mechanics and empirics, until 
they learn to reason in letters rather than in figures. Judge 
Holmes’ mind is distinctly of algebraic quality, as that quality 
was so felicitously described by his father.”’ 

It has seemed that the best idea that can be given of Judge 
Holmes is that which he himself has revealed in his writings. 

Judge Holmes in his decisions has shown that he is independ- 
ent in his views. In a case decided in 18961 the majority of 
the court held the maintenance ‘of a patrol of two men by a 
labor union in front of a person’s premises as part of a con- 
spiracy to interfere with his business until he should adopt a 
certain schedule of prices, in combination with persuasion and 
threats of personal injury to persons employed by him or seeking 
employment, to be a private nuisance which equity will restrain 
by injunction. Judge Holmes dissented on the ground that an 
assumption that a patrol necessarily carries with it a threat of 
bodily harm is unwarranted, and that the union had a right by 
peaceable means to dissuade other workmen not under contract 
of employment. 

In 1900? in a case where the members of one labor union 
conspired to compel the members of another union to join the 
former union, and threatened strikes and boycotts to compel the 
employers of the members of the latter union to induce them to 
unite with the former union, an injunction was issued though 
no acts of personal violence or physical injury to property had 
been committed. Chief Justice Holmes dissented, saying: 
‘While I think the strike a lawful instrument in the universal 
struggle of life, 1 think it pure phantasy to suppose that there 
is a body of capital of which labor as a whole secures a larger 
share by that means. The annual product, subject to an infinit- 
esimal deduction for the luxuries of the few, is directed to con- 
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sumption by the multitude, and is consumed by the multitude, 
always. Organization and strikes may get a larger share for the 
members of an organization, but, if they do, they get it at the 
expense of the less organized and less powerful portion of the 
laboring mass. * * * But, subject to the qualifications which 
I have expressed, I think it lawful for a body of workmen to try 
by combination to get more than they are now getting, although 
they do it at the expense of their fellows, and to that end to 
strengthen their union by the boycott and the strike.”’ 

The appointment of Chief Justice Holmes to the bench of the 
Supreme Court of the United States is one eminently fit to be 
made in view of his ability, his judicial experience and his social 
position. We may feel well assured that his career in this exalted 
place will not be less brilliant than it has been in every work in 
which he has been engaged and in every position he has been 
called upon to fill. 

LeonarpD A. JONEs. 

Boston, SEPTEMBER, 1902. 
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QUESTIONS OF LAW SUGGESTED BY THE ACCIDENT 
TO THE PRESIDENT’S CARRIAGE. 


On the 3d of September, the President of the United States 
was being driven in a tally-ho coach from Pittsfield to Lenox, in 
the State of Massachusetts. On the driver’s seat sat the driver, 
D. J. Pratt. By his side sat William Craig, a secret service 
employé of the government, detailed to accompany the President 
and protect his person. In the carriage sat President Roosevelt, 
Gov. Crane of Massachusetts, and George B. Cortelyou, Private 
Secretary to the President. As the coach approached a street 
railway track it turned to cross it when a heavily loaded trolley 
car bore down at an excessive rate of speed upon the crossing. 
The motorman attempted to forge ahead and clear the point of 
danger ahead of the President’s coach. The result was that 
the car ran upon the President’s coach seriously wounding the 
driver, killing Mr. Craig instantly, injuring Mr. Cortelyou so 
that he was taken up unconscious, injuring the President 
slightly, but not injuring Gov. Crane. After the accident the 
President asked the motorman of the trolley car, Euclid Madden 
by name, why he was running his car like that, and received 
only the response, ‘* Because I had the right of way.’’ Upon 
this state of facts the question may arise what legal liabilities 
grow out of the accident? So far as the President is concerned, 
the question may be dismissed; for he would not, under any cir- 
cumstances, bring an action for such an injury. The same 
may, no doubt, be said with respect to Secretary Cortelyou; 
and the bringing of such an action by the executor or adminis- 
trator of Mr. Craig may be regarded as quite within the range 
of possibility. It may afford a curious, and not an uninstructive 
inquiry to consider what legal questions might arise in case an 
action should be brought by either. 
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I. Born tHe Owner or THE TaLLy-HO COACH AND THE 
Street Rartway Company LiaBLe. — Assum- 
ing that there was evidence fit to go to a jury tending to show 
negligence both on the part of the driver of the President’s 
coach and on the part of the motorman of the street railway 
company, then an action would be maintainable against either 
the proprietor of the coach or the railway company, or against 
both of them, impleaded separately or jointly, according to the 
course of procedure in the particular jurisdiction. The rule 
would apply that if the concurrent or successive negligence of 
two persons, combined together, results in an injury to a third 
person, he may recover damages of either or both, and neither 
can interpose the defense that the prior or concurrent negligence 
of the other caused or contributed to the injury.! 


Il. AppLicaTION OF THE RULE OF RESPONDEAT SUPERIOR. — 
In such a case the liability of the railway company and of its driver 
would rest upon the rule of respondeat superior, often expressed 


1 City Electric Street R. Co. v. 
Conery, 61 Ark. 381; s.c. 831 L. R. A. 
570; 3 Am. & Eng. R. Cas. (N.8.) 365; 
33S. W. Rep. 426; South Bend Man. 
Co. v. Liphart, 12 Ind. App. 185; s. c. 
39 N. E. Rep. 908; Eaton v. Boston &c. 
R. Co.,11 Allen (Mass.),500; Wheeler 
v. Worcester, 10 Allen (Mass.), 591; 
Johnson v. Northwestern Teleph. &c. 
Co., 48 Minn. 433; s. c.51 N. W. Rep. 
225; McMahon v. Davidson, 12 Minn. 
357; Griggs v. Fleckenstein, 14 Minn. 
81, 93; Meade wv. Chicago &c. R. Co., 
68 Mo. App. 92; Ricker v. Freeman, 50 
N. H. 420; Schmidt v. Steinway &c. R. 
Co., 55 Hun (N. Y.), 496; 29N. Y. St. 
Rep. 201; 8 N. Y. Supp. 664; 9 N. Y. 
Supp. 939; Congreve v. Morgan, 18 
N. Y. 84; Irvin v. Fowler, 5 Robt. 
(N. Y.) 482; Chapman v. New Haven 
&e. R. Co., 19 N. Y. 341; Colgrove v. 
New Haven &c. R. Co., 20 N. Y. 492; 
Barrett v. Third Avenue R. Co., 45 N. 
Y. 628; Carpenter v. Central Park &c. 


R. Co., 11 Abb. Pr. (N. Y-) (N. 8) 
416; Gardner v. Frederick, 25 App. 
Div. (N. Y.) 521; 8. c. 49 N. ¥Y. Supp. 
1077; McCahill v. Kipp, 2 E. D. Smith 
(N. Y.) 413; Moulder v. Cleveland &c. 
R. Co., 1 Ohio N. P. 361; s.c. 2 Ohio 
Leg. News 540; Lockhart v. Lichten- 
thaler, 46 Pa. St. 151; Philadelphia 2. 
Weller, 4 Brews. (Pa.) 24; Galveston 
&c. R. Co. v. Crosskell, 6 Tex. Civ. 
App. 160; s. c. 25 S. W. Rep. 486; 
Eads v. Marshall (Tex. Civ. App.), 29 
S. W. Rep. 170 (no off. rep.) ; Marine 
Ins. Co. v. St. Louis &c. R. Co., 41 
Fed. Rep. 643; s. c. 19 Ins. L. J. 379, 
695; 43 Am. & Eng. Rail. Cas. 79; 
Peck v. Neil, 3 McLean (U.S.), 26; 
Smith v. Dodson, 3 Scott’s N. R. 336; 
Burrows v. March Gas & Coke Co., 
L. R. 5 Exch. 67; s.c. L. R. 7 Exch. 
96; 2 Thomp. Neg., Ist ed. 1070; 
Illidge v. Goodwin, 5 Car. & P. 190; 
Lynch v. Nurdin, 1 Q. B. 29. 
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in the maxim gui facit per alium, facit per se.' This feature 
of the case may be laid out of view; for obviously both the 
driver of the coach and the motorman propelling the street car 
were acting within the general scope of their employment, and 
in pursuance of their general duty toward their master. 


Il]. ir THE PRESIDENT’s Party WERE Ripine Gratutl- 
TOUSLY UPON THE INVITATION OF THE OWNER OF THE CoAcH. — 
Assuming that the owner of the coach was acting in the relation 
of a carrier of passengers for hire, and that the driver of the 
coach was negligent to such an extent as to charge him with 
liability to the President’s Secretary, or to the personal repre- 
sentative of Mr. Craig, and assuming that they were not occu- 


1 Cook v. Parham, 24 Ala. 21; 
Wilson v. Rockland Mau. Co., 2 Harr. 
(Del.) 67; Illinois &c. R. Co. v. 
Reedy, 17 Ill. 582; Noble v. Cunuing- 
ham, 74Ill. 51; Armstrong v. Cvoley, 
10 Ill. 509; Donaldson v. Mississippi 
&c. R. Co., 18 Iowa, 280; Penn. 
&c. Steam Nav. Co. wv. Hunger- 
ford, 6 Gill. & J. (Md.) 291; Holmes 
v. Wakefield, 12 Allen (Mass.), 580 
Hilsdorf v. St. Louis, 45 Mo. 94; 
Minter v. Pacific R. Co., 41 Mo. 503; 
Snyder v. Hannibal &c. R. Co., 60 Mo. 
413; Gilmartin v. New York, 55 Barb. 
(N. Y.) 239; Lannen v. Albany Gas 
Light Co., 46 Barb. (N. Y.) 264 
(affirmed 44 N. Y.); Chapman v. New 
York &c. R. Co., 31 Barb. (N. Y.) 399 
(affirmed 33 N. Y. 369); Courtney v. 
Barker, 60 N. Y. 1 (affirmed 5 Jones 
& Sp. 249); Day v. Brooklyn City R. 
Co., 12 Hun (N. Y.) 435; Leviness v. 
Post, 6 Daly (N. Y.), 321; Mott v. 
Consumers’ Ice Co., 73 N. Y. 548; 8. c. 
6 Reporter, 404; McCahill v. Kipp, 2 E. 
D. Smith (N. Y.), 413; Thomas v. Win- 
chester, 6 N. Y. 897; Ryall v. Kennedy, 
8 Jones & Sp. (N. Y.) 347; Simmons 
v. Monier, 29 Barb. (N. Y.) 420; Cos- 
grove v. Ogden, 49 N. Y. 255; Harriss 
v. Mabry, 1 Ired. (N. C.) 240; Pickens 


v. Diecker, 21 Ohio St. 212; Tuel ov. 
Weston, 47 Vt. 634; Enos v. Hamilton, 
24 Wis. 658; Tuberville v. Stamp, 1 
Ld. Raym. 264; Limpus v. London &c. 
Omnibus Co., Hurl & Colt. 526; Burns 
v. Poulsom, L. R. 8 C. P. 563; 8. ¢. 42 
L. J. (C. P.) 302; 22 Week. Rep. 20; 
29 L. T. (x. 8.) 329; Venables v. 
Smith, 2 Q. B. Div. 279; Whiteley 
v. Pepper, 2 Q. B. Div. 276; Pickard 
v. Smith, 10 C. B. (x. 8.) 470; 
Booth v. Mister, 7 Car. & P. 66; 
Sadler v. Henlock, 4 E!. & Bl. 570; 1 
Jur. (N. 8.) 677; 24L. J. (Q. B.) 138; 
Foreman v. Canterbury, L. R. 6 Q. B. 
214; Whatman v. Pearson, L. R. 3 C. 
P. 422; Mitchell v. Grassweller, 13 
C. B. 235; Tebbutv. Bristol &c. R. 
Co., L. R. 6 Q. B.73; 19 Week. Rep. 
383; 40 L. J. (Q. B.) 78; Rolfe, B., 
in Hobbit v. London &c. R. Co., 4 
Ech. 255; Coleridge, J., in Lumley ». 
Gye, 2 El. & Bl. 216; Hutchinson »v. 
York &c. R. Co., 5 Exch. 350; Lord 
Granworth, in Bartonshill Coal Co. 
v. Reid, 3 Macq. H. L. Cas. 266; s. c. 
4 Jur. (N. 8.) 767. Fora collection of 
modern cases expounding this maxim 
see 1 Thomp. Neg., 2d Ed., pp. 481, 
482. 
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pying it as passengers for hire, —that neither they nor any one 
for them had purchased the use of it, — then the question arises 
what, if any, is the liability of the owner of the coach? The an- 
swer is found in the well-known rule that a carrier of passengers 
stands under the same liability to a gratuitous passenger as to a 
passenger for hire.! The leading case is the decision of the Su- 
preme Court of the United States in Philadelphia &e. R. Co. y, 
Derby.? In that case, it will be remembered, the president of a 
railroad company had invited the plaintiff to ride as his guest in his 
special car. While so riding he was injured by a collision which 
took place through the negligence of the servants of the com- 
pany. It was held that the company owed him the same care as 


it would have owed him if he had been a passenger for hire. 
Suppose, however, that the owner of the horses and vehicle, and 
the employer of the driver in whose charge they were was not 
acting as a carrier — had not assumed the office of carrying the 
President and his party safely although gratuitously, — but had 
merely, at the request of the President, or of some one whose 


1 Alabama &c. R. Co. v. Yarbrough, 
83 Ala. 238; s. c. 3 South. Rep. 447; 
Little Rock Traction &c. Co. v. Nelson, 
66 Ark. 494; s. c. 52 S. W. Rep. 7; 
Brevnan v. Fairhaven &c. R. Co., 45 
Conn. 284; s.c. 29 Am. Rep. 679; Met- 
ropolitan St. R. Co. v. Moore, 83 Ga. 
453; s.c. 108. E. Rep. 730; Louisville 
&e. R. Co. v. Faylor, 126 Ind, 126; 8. ¢. 
25 Ohio L. J. 55; 25 N. E. Rep. 869; 
Rose v. Des Moines Valley R. Co., 39 
Iowa, 246; Louisville &. R. Co. »v. 
Scott (Ky.), 56S. W. Rep. 674; Todd 
v. Old Colony R. Co., 3 Allen (Mass.), 
18; s.c. 7 Allen (Mass.), 207; Wilton 
v. Middlesex R. Co., 107 Mass. 108; 
s.c.9 Am. Rep. 11; Ecliff v. Wabash 
&c. R. Co., 64 Mich. 196; s. c. 7 West. 
Rep. 462; Jacobus v. St. Paul &c. R. 
Co., 20 Minn. 125; s. c. 1 Cent. L. J. 
375; Gradin v. St. Paul &c. R. Co., 30 
Minn. 217; Pembroke v. Hannibal &c. 
R. Co., 32 Mo. App. 61; Muehblhausen 
». St. Louis &c. R. Co., 91 Mo. 332; 
s.c.2 8. W. Rep. 315; Buck v. Peo- 


ple’s St. R. Co., 108 Mo. 179; s. ¢. 18 
S.W. Rep. 1090; Gulf &c. R. Co. v. Wil- 
son, 79 Tex. 371; s.c. 11 L. R.A. 486; 
15 S. W. Rep. 280; International &c. 
R. Co. v. Cock, 68 Tex. 713; s.c. 58. 
W. Rep. 635; Gulf &c. R. Co. v. Mc- 
Gown, 65 Tex. 640; Philadelphia &c. 
R. Co. v. Derby, 14 How. (U. S.) 468; 
s. c. Thomp. Carr. Pass. 31; Albion 
Lumber Co. v. De Nobra, 44 U. S. App. 
347; s. c. 19 C. C. A. 168; 3 Am. & 
Eng. Rail. Cas. (N. s.), 564; 72 Fed. 
Rep. 739; Hospes v..Chicago &c R. 
Co., 29 Fed. Rep. 763. Contra, Kin- 
ney v. Central R. Co., 34 N.J. L. 513. 

2 14 How. (U. S.), 468; s. c. Thomp. . 
Carr. Pass. 381. 

8 To the same doctrine see Str. 
New World v. King, 16 How. (U.S.) 
469; Packet Co. v. Clough, 20 Wall. 
(U. 8S.) 528; Evansville &c. R. Co. v. 
Barnes, 137 Ind. 306; s. c. 86 N. E. 
Rep. 1092; Shannon v. Boston &c. R. 
Co., 78 Me. 52. 
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guest the President was, assumed to furnish for the use of the 
President and his party, a good and road-worthy carriage, a 
span of good and roadwise ‘horses, and a careful and competent 
driver, and the accident had been brought about, in whole or in 
part, by the negligence of the driver, — would the owner have 
been liable for the injury to the President’s Secretary, or to 
the personal representative of Mr. Craig, under these circum- 
stances? This question presents more doubt. Negligence is 
the failure of some duty which a person has assumed to- 
wards another, or which the law has imposed upon a person 
to the end of conserving the safety of another. In the case 
supposed the owner of the horses and vehicle and the master 
of the driver, had discharged the full measure of duty which 
he assumed, and the rule of respondeat superior — a rule which 
rests entirely upon artificial grounds— would seem not to apply 
so as to make him liable for the negligence or misconduct of the 
driver of the coach which he furnished to perform the service; 
but the driver would be deemed to be pro hdc vice, the servant 
of the President, or of the occupants of the President’s carriage.’ 
If, on the other hand, the driver had been an incompetent, or 
in any respect an improper person to be selected for the dis- 
charge of the duty, then his employer would be liable, provided * 
that his incompetency or unfitness was or ought to have been 
known to the employer, and provided that it was the proximate 
cause of the accident.? 


IV. Measure or CarRE ImposeD UPON THE DRIVER OF THE 
VenicLe. — Assuming that the proprietor of the coach occupied 
by the President and his party sustained towards the occupants 


1 For conflicting theories on this 
subject, see Siegrist v. Arnot, 10 Mo. 
App. 197; and (reversing s. c.) 86 
Mo. 200. 

* See Boyd v. Rice, 38 Mich 599, 
601, where the principle is impliedly 
conceded. And so in Williams v. Pal- 
ace Car Co., 40 La. An. 87. And see, 
for an apt illustration, Christian v. 
Colombia &c. R.Co., 79 Ga. 460; 8. c. 


7 S. E. Rep. 216. See, also, Waland 
v. Elkins, 1 Stark. 272; Christie v. 
Griggs, 2 Camp. 79; Harris v. Costar, 
1 Car. & P. 636; Crofts v. Waterhouse, 
3 Bing. 321; Stokes v. Saltonstall, 13 
Pet. (U. 8.) 181; Hall v. Connecticut 
Steamboat Co., 13 Conn. 319; Saw- 
yer v. Sauer, 10 Kan. 466 (stage 
proprietor selecting a known drunk- 
ard for driver). 
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of the coach the relation of carrier to passenger, then the law 
demanded of the driver of the coach (variously expressed) the 
exercise of the highest practicable degree of care, skill and fore- 
sight ; | but if the relation was not that of carrier and passenger, 
then the measure of care demanded of the driver would be what 
the books of the law denominate ordinary or reasonable care, 
which would be a care proportionate to the risk to be avoided,? 


1 St. Louis &c. R. Co. v. Mitchell, 
57 Ark. 418; s.c. 21S. W. Rep. 883; 
McCurrie v. Southern &c. Co., 122 
Cal. 558; s.c.5 A..M. Neg. Rep. 117; 
55 Pac. Rep. 324 (highest degree of 
care); Chicago &c. R. Co. v. Lewis, 
145 Ill. 67; s. c. 33 N. E. Rep. 960; 
West Chicago St. R. Co. v. Krom- 
shinsky, 185 Ill. 92; s. c. 56 N. E. 
Rep. 1110; aff’g s.c. 86 Ill. App. 17; 
West Chicago &c. R. Co. v. Nash, 64 
Ill. App. 548; Chicago &c. R. Co. v. 
Lewis, 48 Ill. App. 274; Terre Haute 
&c. R. Co. v. Sheeks, 155 Ind. 74; s. ¢. 
56 N. E. Rep. 434; Louisville &c. R. 
Co. v. Snyder, 117 Ind. 435; s. c. 20 
N. E. Rep. 284; 3,L..R. A. 434; Moore 

*v. Des Moines &c. R. Co., 69 Iowa 
491; Bonce v. Dubuque St. R. Co., 53 
Iowa, 278; Shearm. & Redf. Neg., 3 226. 
See, also, Frink v. Coe, 4 G. Greene 
(Iowa), 555; Sales v. Western Stage 
Co., 4 Iowa, 547; Russ v. Steamhoat 
War Eagle, 14 Lfowa, 363; Palmer v. 
Delaware &c. Co., 46 Hun (N. Y.),489; 
s.c. aff’d 120 N. Y. 170; Diabola v. 
Manhattan &. R. Co., 29 N. Y. St. 
Rep. 149; s.c. 8 N.Y. Supp. 334; 8. c¢. 
aff'd 134 N. Y. 535; Carroll v. Staten 
Island R. Co., 58 N. Y. 126; Altemeier 
v. Cincinnati St. R. Co., 4 Ohio N. P. 
224; s. c. 4 Ohio Leg. News, 300; Gulf 
&c. R. Co. v. Brown, 16 Tex. Civ. App. 
98; s.c. 40 S. W. Rep. 608; Reynolds 
v. Richmond &c. R. Co., 92 Va. 400; 8. c. 
23 S. E. Rep- 770; Illinois &c. R. Co. 
v. Davidson, 76 Fed Rep. 517; 8s. c. 46 
U. 8. App. 300; 22 C. C. A. 306; Ladd 
». Foster, 31 Fed. Rep. 827; Dunlap v. 


Steamboat Reliance, 2 Fed. Rep. 249, 
Southern Kan. R. Co. v. Walsh, 45 
Kan. 653; 8s. c. 26 Pac. Rep. 45; To. 
peka City R. Co. v. Higgs, 38 Kan. 375; 
8. c.16 Pac. Rep. 667; Louisville 
R. Co. v. Park, 96 Ky. 580; s. c. 29 
S. W. Rep. 455; Lutz v. Louisville &, 
R. Co., 20 Ky. L. Rep. 1163; s. c. 12 
Am. & Eng. Rail. Cas. (N. s.) 280; 48 
S. W. Rep. 1080 (not to be rep.); 
Louisville &c. R. Co. v. Berg, 17 Ky. 
L. Rep. 1105; s.c. 32 S. W. Rep. 616 
(no off. Rep.); Baltimore &c. Pass. R, 
Co. v. Nugent, 86 Md. 349; s.c. 39 L. 
R. A. 161; 38 Atl. Rep. 779; Baltimore 
&c. R. Co. v. Swan, 81 Md. 400; s. ¢. 
32 Atl. Rep. 175; Jordan v. New York 
&c. R. Co., 165 Mass. 346; s.c. 32 L. 
R. A.101; 43 N. E. Rep. 111; Mullan 
v. Wisconsin &c. R. Co., 46 Minn. 
474; s.c. 49 N. W. Rep. 249; 10 Rail. 
& Corp. L. J. 254; Spellman »v. Lincoln 
Rapid Transit Co., 36 Neb. 890; s. c¢. 
20 L. R. A. 216; 55 N. W. Rep. 270. 

2 Milwaukee &c. R. Co. v. Arms, 91 
U. S. 495; Galveston &c. R. Co. »v. 
Gormley, 91 Tex. 393; s. c. 9 Am. & 
Eng. R. Cases (N. 8.), 468; 43 S. W. 
Rep. 877; rev’g s. c. 42 S. W. Rep. 
314; Diamond State Iron Co. v. Giles, 
7 Houst. (Del.), 453, 557; s. c. 9 Cent. 
Rep. 577; 11 Atl. Rep. 189; Kennedy 
v. McAllaster, 31 App. Div. (N. Y.). 
453; 8s. c. 52 N. Y. Supp. 714; Jack- 
sonville &c. R. Co. v. Peninsula Land 
&e. Co. 27 Fla. 157; s.c.9 So. Rep. 
661; Coxhead v. Johnson, 20 App: Div. 
(N. Y.) 605; s.c. 47 N. Y. Supp. 389. 
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the rule of admeasurement being, the greater the hazard the 
greater the care required.? 


V. OpeRaTION OF THE DocrRine or ImpuTED NEGLIGENCE 
with Respect To THIs AccIDENT. — The operation of the early 
but now generally discarded doctrine of Thorogood v. Bryan,? 
would have barred any action by the President’s Secretary, or 
by any one suing to recover damages for the death of Mr. Craig, 
the secret-service officer, against the railroad company, provided 
it could be shown that the contributory negligence of the driver of 
the coach assisted in bringing about the accident; for the reason 
that the rule in question, in this relation, identified the driver of 
the coach with the passengers who were being conveyed therein. 
This rule acquired but a limited foothold in England and America,’ 
and is now generally discarded, so that the negligence of 


the carrier is not imputed to his passenger.‘ 


1 Diamond State Iron Co. v. Giles, 
7 Houst. (Del.) 453, 556; 8. c. 9 Cent. 
Rep. 577; 11 Atl. Rep. 189; Central 
R. Co. v. Ryles, 84 Ga. 420; s. c. 11 
§. E. Rep. 499; Pennsylvania Co. v. 
O’Shaughnessy, 122 Ind. 588; s. c. 41 
Am. & Eng. R. Cas. 479; 23 N. E. Rep. 
675; Carver v. Detroit &c. Plank Road 
Co., 69 Mich. 616; s.c. 25 N. W. Rep. 
183; Foster v. Swope, 41 Mo. App. 
137; Galveston City R. Co. v. Hewitt, 
67 Tex. 473; s. c. 3S. W. Rep. 705; 
Schumacher v. St. Louis &c. R.°Co., 
39 Fed. Rep. 174; s.c. 17 Wasb. L. Rep. 
550. 
2 giC. B. 115. 

8 Cattlin v. Hills, 8 C. B. 123; 
Bridge v. Grand Junction R. Co., 3 
Mees. & W. 247; Armstrong v. Lanca- 
shire &c. R. Co., L. R. 10 Exch. 47; 
Carlisle v. Sheldon, 88 Vt. 440; Houfe 
». Fulton, 29 Wis. 296; Prideaux v. 
Mineral Point, 43 Wis. 513; Otis v. 
Janesville, 47 Wis. 422; Payne v. 
Chicago &c. R. Co., 89 Iowa, 528; 
Lockhart v. Lichtenthaler, 46 Pa. St. 
161; Philadelphia &c. R. Co. v. Boyer, 
95 Pa. St. 91. 


On the other 


4 Georgia &c. R. Co. v. Hughes, 
87 Ala. 610; s.c. 39 Am. & Eng. Rail. 
Cas. 674; 6 South. Rep. 413; East 
Tennessee &c. R. Co. v. Markens, 88 
Ga. 60; s.c. 14 L. R. A. 281; 138. E. 
Rep. 855; West Chicago St. R. Co. v. 
Piper, 6411]. App. 605; aff’din 165 Ill. 
325; 8s. c. 46 N. E. Rep. 186; Larkin 
v. Burlington &c. R. Co., 85 Lowa, 492; 
52 N. W. Rep. 480; Randolph v. O’Ri- 
ordan, 155 Mass. 331; Cuddy v. Horn, 
46 Mich. 596; s. c. 1ON. W. Rep. 32; 
Malsten v. Marquette &c. R. Co., 49 
Mich. 94; s. c. 8 Am. & Eng. R. Cas. 
291; Flaherty v. Minneapolis &c. R. 
Co., 39 Minn. 328; s. c. 1 L. R. A. 
680; O’Rourke v. Lindell R. Co., 142 
Mo. 342; s. c. 9 Am. & Eng. R. Cas. 
(N. 8.) 675; 44S. W. Rep. 254; Becke 
v. Missouri &¢. R. Co., 102 Mo. 544; 
s.c. 9 L. R. A. 157; 13 S. W. Rep. 
1053; Dickson v. Missouri &c. R. Co., 
104 Mo. 491; Phillips v. New York &c. 
R. Co., 127 N. Y. 657; Robinson v. 
New York &c. R. Co., 66 N. Y. 11; 
Dyer v. Erie R. Co., 71 N. Y. 228; 
Cooper v. Eastern Trans. Co., 75 N. 
Y. 116; Hurley v. New York &c. Brew 
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hand, as already seen, in such an action, the injured passenger 
(or those suing for damages in case of his death), have an 
action both against his own carrier and against the other party 
(in this case the street railway company), whose negligence, or 
misconduct caused the injury.'. One phase of the ques- 
tion remains to be considered, and this could scarcely apply so 
as to affect any right of action by the President’s Secretary, 
who was seated in the carriage with the President, but which 
might apply so as to cut off any right of action for the death of 
Mr. Craig, the secret-service officer, who was seated on the 
box, by the side of the driver. The principle is that the abro- 
gation of the doctrine of imputed negligence does not operate to 
exonerate the passenger from the exercise of reasonable care 
for his own safety. Tf, therefore, he is riding by the side of 
the driver, in an open carriage, and the driver, on approaching 
a railway track, fails to make adequate use of his faculties to 
ascertain whether or not a train or car is approaching, — then the 
passenger may be imputable with contributory negligence on his 
own part, in failing to discover the danger and to call the attention 


Co., 13 App. Div. (N. Y.) 167; 3. ¢. 
43.N. Y. Supp 259; Covington Transf. 
Co. v. Kelley, 36 Ohio St. 86; Bunting 
v. Hogsett, 139 Pa. St. 363; s.c. 12 L. 
R. A. 268; Carr v. Easton, 142 Pa. St. 
139; New York &c. R. Co. v Cooper, 
85 Va. 939; 13 Va. L. J. 290; 9S. E. 
Rep. 321; 5 Rail. & Corp. L. J. 494; 
Whelan v. New York &c. R. Co., 38 
Fed. Rep. 15; Evans v. Lake Erie 
&c. R. Co., 78 Fed. Rep. 782; Woodley 
v. Baltimore &c. R. Co., 8 Mackey 
(D. C.) 542; Baltimore &c. R. Co. v. 
Adams, 10 App. D. C. 97; 8. c. 25 
Wash. L. Rep. 167; Missouri &c. R. 
Co. v. Texas & R. Co., 41 Fed. Rep. 
316; s. c. Rail. & Corp. L. J. 137; 
Little v. Hackett, 116 U. S. 366. 

1 Tompkins v. Clay St. R. Co., 66 
Ca!. 163; Wabash &c. R. Co. v. Shack- 
let, 105 Ill. 364; Danville Tp. Co. v. 
Stewart, 2 Metc. (Ky.) 119; Louis- 
ville R. Co. v. Case, 9 Bush (Ky.), 


728; State v. Boston &c. R. Co., 80 
Me. 430; s. c. 38 Alb. L. J. 269; Phila- 
delphia &¢. R. Co. v. Hoageland, 66 
Md. 149; Cuddy v. Horn, 46 Mich. 
596; s.c. 10 N. W. Rep. 32; Follman 
v. Mankato, 35 Minn. 522; Noyes v. 
Boscawen, 64 N. H. 561; Bennet v. 
New Jersey R. &c. Co., 36 N. J. L. 
225; New York &c. R. Co. v. Stein- 
brenner, 47 N. J. L. 161; Robinson v. 
New York &:. R. Co, 66 N. Y. 11; 
Dyer v. Erie &c. R. Co., 71 N. Y. 228; 
Masterson v. New York &e. R. Co., 84 
N. Y. 247; Reich v. Peck, 83 Hun | 
(N. Y.), 214; s. c. 63 N. Y. St. Rep. 
806; 31 N. Y. Supp. 391; Covington 
Trans. Co. v. Kelly, 36 Ohio St. 86; 
Little v. Hachett, 116 U. S. 366; Cray 
v. Philadelphia &c. R. Co., 23 Blatchi. 
(U.S.) 263; Vessel Owners’ Towing 
Co. v. Wilson, 63 Fed. Rep. 626; 8. ¢. 
11 C. C. A. 366. 
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of the driver to it, or to remonstrate with him for his course of 
conduct; or, if necessary for the passenger’s own safety, to 
leave the vehicle.!_ This rule would not apply so as to bar an 


action by the Secretary of the President, who was seated away 
from the driver, and (it may be assumed) without an oppor- 
tunity to discover and to inform the driver of the danger.* 


VI. One Question More: Ricut of ACTION FOR THE DEATH 
oF THE DrRIveR OF THE CoacuH.— Another, and a somewhat 
anomalous question, arises with respect to any right of action 
under the Massachusetts statute, to recover damages for the 
death of the driver of the coach, in case he should die. It will 
be recalled that no right to recover damages for the death of a 
human being existed at common law, but that such a right of 
action exists only where it is given by statute. Statutes exist, 
it may be assumed, in all States, modeled more or less upon 
Lord Campbell’s Act, giving such a right of action. The orig- 
inal Massachusetts statute, which related to the survival of 
actions, was construed as not giving a right of action where the 
death was instantaneous. Unless the injured party lived, though 
without consciousness, intelligence, or mental capacity of any 
kind, for an interval between the accident and the death, there 


1 Lapsley v. Union &c. R. Co., 50 
Fed. Rep. 172; affi’d 51 Fed. Rep. 
174; Meenagh v. Buckmaster, 26 App. 
Div. (N. Y.) 451; s. c. 50 N. Y. Supp. 


v. New York &c. R. Co., 38 Hun (N. 
Y.) 33. It nas been held that the 
failure of a passenger in a public con- 
vevance to advise the driver of a threat- 


85; Atlantic &c. R. Co. v. Ironmonger, 
95 Va. 625; s. c. 29 S. E. Rep. 319; 
Bergold v. Nassau Electric R. Co , 30 
App. Div. (N. Y.) 438; s.c. 52 N. Y. 
Supp. 11; Dean v. Pennsylvania R Co., 
129 Pa. St. 514; Crescent v. Anderson, 
114 Pa. St. 643; Mullen v. Owasso, 100 
Mich. 103; s.c. 23 L. R. A- 693. See 
also Brannen v. Kokomo &c. Road Co., 
115 Ind, 115; s. c. 14 West. Rep. 837; 
17 N. E. Rep. 202. 

* Brickell v. New York &c. R. Co., 
120 N. Y. 290; s.c. 30 N. Y. St. Rep. 
932; 42 Am. & Eng. R. Cas. 107; 24 N. 
E. Rep. 449. See alsoforinstruction on 
this subject held erroneous, — Smith 


ened danger does not subject him to 
the charge of contributory negligence, 
where he does not undertake the man- 
agement and direction of the driver, 
except to indicate the route he is to 
travel, and the destination to which 
he is to take him. Perez v. New Orleans 
&c. R. Co., 47 L. A. An. 1391; 8. ¢. 17 
South. Rep. 869. See also Gulf &c. 
R. Co. v Pendery, 87 Tex. 553; 8. c. 
29S. W. Rep. 1038; Brannen v. Ko- 
komo &c. Road Co., 115 Ind. 115; s. ¢. 
14 West. Rep. 837; 17 N. E. Rep. 202; 
Kuttner v. Lindell R. Co., 29 Mo. App. 
502. 
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could be no recovery. This rule would, of course, apply 
so as to cut off a right of action on the part of the executor or 
administrator of Mr. Craig, whose death was instantaneous. 
But the present statute, it is perceived, does not proceed upon 
the ground of the survival of an action which accrued to the 
deceased in his life-time, but it gives a direct right of action for 
the benefit of the widow and children of the deceased. 


35 Nassau St., New YorK City. 


1 Mann v. Boston &c. R. Co., and 
Kearney v. Boston &c. R. Co., 9 Cush. 
(Mass.) 108; Hollenbeck v. Berkshire 
R. Co., 9 Cush. (Mass.) 478; Bancroft 
v. Boston &c. R. Co., 11 Allen (Mass.), 
34. See also Higgins v. Central &c. 
R. Co., 155 Mass. 176, a case arising 
under a similar statute of Connecti- 
cut. The former Massachusetts stat - 
ute gave damages for loss of life in- 
flicted by ‘carriers of passengers;”’ 
Pub, Stat. Mass., ch. 73, §6. As 
it was confined to the death of pas- 
sengers, it became a question, in ad- 
ministrating it, who was to be deemed 
a passenger. See Merrill v. Eastern 
R. Co., 1389 Mass. 252. Contributory 
negligence of the deceased was no de- 
fense to an action under the statute. 
Ibid. Butit is a defense by the terms 
of the present statute, except in the 
case of the killing of passengers. The 
present statute (unless there is a later 
one which the wriier has not discov- 
ered), reads as follows: ‘If, by rea- 
son of the negligence or carelessness 


Seymour D. THompson. 


of the railroad corporation or of 
the unfitness or gross negligence 
or carelessness of its servants or 
agents while engaged in its business, 
the life of any person, being a pas- 
senger, is lost; or, the life of any 
person, being in the exercise of due 
diligence and not being a passenger 
or in the employment of such corpo- 
ration,. is lost, —in either case the 
corporation shall be liable in damages 
not exceeding $5,000 nor less than 
$500, to be assessed with reference 
to the degree of culpability of said 
corporation or ofits servants or agents, 
and to be recovered in an action of 
tort by the executor or administrator 
of the deceased person for the use of 
the widow or child of the deceased in 
equal moieties,’’ etc. Mass. Stats. 
1881, ch. 199, §1. The present stat- 
ute seems to pursue the language 
of the former statute with the excep- 
tion that it does not restrain the right 
of action to the case of the killing of 
passengers. 
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CODIFICATION OF MERCANTILE LAW.’ 


Gentlemen of the American Bar Association: 

I have to thank you sincerely for inviting me to address you 
on a subject which for many years has engaged my interest and 
attention. Though I am a stranger to you personally, I cannot 
feel myself a stranger in a strange land when I am addressing 
an assembly of brother lawyers in the country where Chief 
Justice Marshall and Mr, Justice Story delivered their judg- 
ments, where Chancellor Kent wrote his Commentaries, and 
where Mr. Justice Oliver Wendell Holmes penned his admirable 
essays on the common law. Whether we be American or 
English lawyers, we have in the common law the same foster 
mother, and from that foster mother we have both alike imbibed 
the principles which guide us in the practice of our profession. 
Though I am a strong advocate of codification, I am no dispara- 
ger of the common law, which is unsurpassed for its collection 
of reasoned principles and applied precedents. Every American 
or English code must pre-suppose the common law. I think 
you may compare a code to a building, and the common law to 
the atmosphere which surrounds that building, and which pene- 
trates every chink and crevice where the bricks and mortar are 
not. We cannot escape from the common law, and we should 
not try todo so. As Mr. Justice Holmes has well said, ‘*How- 
ever much we may codify the law into a series of seemingly self- 
sufficient propositions, those propositions will be but a phase in 
a continuous growth. To understand their growth fully, to 
know how they will be dealt with by judges trained in the past 
which the law embodies, we must ourselves know something of 
that past. The history of what the law has been is necessary to 


1 Read before the last annual meet- by M. D. Chalmers, Parliamentary 


ing of the American Bar Association Counsel to the Treasury (England). 
. 


Wiens 


734 36 AMERICAN LAW REVIEW. 


the knowledge of what the lawis.’’! The learned judge’s words 
are weighty ones, and they suggest an important principle to be 
followed by those who would codify any branch of the law. 
While any branch of the law is in process of formation, it is 
unwise to attempt to codify it. A code should be founded on a 
firm basis of experience. You then know what you are doing, 
A practical and working code cannot spring from the head of the 
draftsman, as Pallas Athene is fabled to have sprung, fully 
equipped, from the head of her father Zeus. In legislation, 
as in other sciences, the ‘‘a priori’’ road is a dangerous one 
to tread. When the principles of the law are well settled, 
and when the decided cases that accumulate are mere illustra- 
tions of accepted general rules, then the law is ripe for codi- 
fication. A code can usefully settle disputed points, and fill up 
small lacunae in the law, but it should always have its feet on 
the ground. If you go above and beyond experience, you 
are codifying in the air, and will probably do more harm than 
good to commerce and mercantile law. No service is done to 
the cause of codification by putting the case for it too high. 
The province of a code, I venture to think, is to set out, in 
concise language and logical form, those principles of the law 
which have already stood the test of time. It co-ordinates and 
methodizes, but does not invent principles. Compare for a mo- 
ment a proposition of law where there is a code and where there 
is none. In the case of a code the propositions of law are 
stated in the authoritative words of the legislature. When a 
particular case arises, the sole question is whether it falls or 
does not fall within some given statement in the code. The 
process of reasoning is purely deductive, and the code supplies 
the major premise in the syllogism. In the case of uncodified 
law, when a lawyer has to advise, or a court has to decide a 
given point, two processes of reasoning have to be gone through. 
The decided cases have to be examined, and from the more or 
less sufficient data which they give, a general proposition has to 
be framed. This is an inductive process, which must precede 
the deductive process. The inductive process has to be gone 
through afresh each time a question of law has to be determined, 


1 The Common Law, p. 27. 
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for however correctly the general proposition may have been 
framed, the words in which it is formulated have no authority. 
On the one hand, no doubt, there is the advantage that the 
language of the proposition can be adapted to the particular 
facts, but on the other hand, it is obvious that there is a greatly 
increased chance of error in formulating the proposition. 

As the Bills of Exchange Act of 1882 was the first successful 
attempt to codify any branch of English commercial law, it 
may possibly interest you to know the procedure which was 
adopted in preparing the measure. The idea was suggested 
to me by my experience of the working of the Indian codes, 
particularly the Indian Penal Code of 1860. I therefore set 
to work to frame a digest of the law on the lines of an Indian 
code, and published it as a text-book. The frame of an 
Indian code is as follows: First of all, the general proposi- 
tions are stated in sections as in an ordinary statute. Qualiti- 
cations which in an ordinary statute are inserted as provisos 
are called and drafted as ‘‘ exceptions.”’ If the. propositions 
involve any complication, they are followed by illustrations 
which are part and parcel of the act itself. This is a peculiar 
feature of Indian legislation, which owes its origin to Lord 
Macaulay. It works well in India, where law has to be 
administered largely by judges and advocates who are not 
trained English lawyers. But I do not think it is a good 
precedent for legislation elsewhere, for it holds out almost 
irresistible temptations to loose thinking and loose drafting. 
When, as often happens, the draftsman comes across a proposi- 
tion which is difficult to formulate, he is apt to frame it in 
terms which are not accurate, and which have to be controlled 
and modified, instead of being merely explained, by illustra- 
tions. But the illustrations can hardly be exhaustive, and 
then difficulties of interpretation arise in practice. For a 
preliminary digest, however, the Indian code form is a very 
convenient one. You see at a glance the tests and proofs of 
abstract propositions. When I had examined the English re- 
ported cases, and roughly digested them, I found what any 
student of the common law would expect. On some points, and 
not always on important points, there was a plethora of author- 
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ity. On other points, authority was wanting, or spoke with an 
uncertain voice. A good many propositions in the digest had 
to be qualified with a ‘* probably’’ or ‘* perhaps.’’ As Lord 
Macnaghten had pointed out in a recent case, the more obvious a 
proposition of law may be, the more difficult it is to find direct 
authority for it. It is not litigated, and it is assumed rather 
than stated in the reported judgments. But it is essential that 
a code should explicitly state the fundamental principles of the 
law. The next step, therefore, was to test the validity of the 
doubtful propositions, and to fill up lacunae, by reference to 
American decisions and the continental codes and text-writers. 
The weight to be given to American decisions in England is 
well stated by Lord Chief Justice Cockburn in the case 
of Scaramanga v. Stamp.! After remarking that the 
point for decision was one of first impression, he pro- 
ceeds to say, ‘*I am glad to think that in laying down 
the rule we had the advantage of the assistance afforded to 
us by the decisions of the American courts and the opin- 
ions of American jurists, whom accident has caused to anticipate 
us on this question. And, although the decisions of the 
American courts are, of course, not binding on us, yet the 
sound and enlightened views of American lawyers in the ad- 
ministration and development of the law —a law, except so far 
as altered by statutory enactment, derived from a common 
source with our own — entitle their decisions to the utmost 
respect and confidence on our part.’’ I presume that in the 
States somewhat similar weight is attached to English decisions 
in matters of mercantile law. Lord Mansfield and Mr. Justice’ 
Story, in judgments which are too well known to need citation,’ 
have emphasized the essential unity of the law merchant through- 
out the world, and, in more recent times, Lord Blackburn has 
again enunciated the rule. ‘* There are,’’ he says, ‘* in some 
cases differences and peculiarities which by the municipal 
law of each country are grafted on it, but the general rules of 
the law merchant are the same in all countries. We con- 
stantly, in the English courts, upon the} question what is the 
general law, cite Pothier or any foreign jurist, provided they 


1 (1880) 5 C. P. D., at p. 303. 2 See Swift v. Tyson, 16 Peters, 1. 
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bear upon the point.’’! In attempting to frame a code of any 
branch of mercantile law, comparison with foreign laws is 
‘an essential branch of the operation. It not only enables you 
to fill up gaps and to form an opinion on doubtful propo- 
sitions, but it enables you to see. what are the really funda- 
mental propositions of your code, which require to be put in the 
forefront. When a principle is reproduced in the laws of all 
commercial nations, you may be sure that it is founded on good 
sense and based on broad grounds of expediency. The Roman 
lawyers were justified in attaching a peculiar value to those rules 
of law which were juris gentium. 

My next step was to publish the digest, and get it criticised 
as far as I could. The result encouraged me to throw the 
propositions of the digest into the form of a bill, which Lord 
Herschell steered through Parliament, and which became law as 
the Bills of Exchange Act 1882. If I could do the work over 
again, I could produce a better act, and I am glad to see that 
you, in your Negotiable Instruments Act, which has now been 
adopted by so many States, have in many respects improved 
on the English measure. Still, the English act, during its 
twenty years of life, has, on the whole, worked very smoothly, 
and has given rise to very little judicial decision. The most 
important of those decisions, curiously enough, have arisen on 
the few amendments which were introduced in committee. 
The effect of turning a text-book into a statute was curious. 
In the next edition which I published, the text was hardly 
altered, but the legal value of the propositions laid down and 
the illustrations which followed them was exactly reversed. 
In the text-book, the propositions were only law in so far as 
they were correct and logical inductions from the decided cases : 
the illustrations drawn from decided cases were authoritative. 
But as soon as the statute passed, the general propositions’ 
became the law, and the illustrations drawn from decided cases" 
were only law in so far as they were correct and logical deduc- 
tions from the language of the act. None the less is it useful 
to the legal reader to call his attention to the decisions which 


1 McLean v. Clydesdale Bank [1883], 9 App. Cas. at p. 105. 
VOL. XXXVI. 47 
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form the basis of the various sections, and which were intended 
to be reproduced in the act. In so far as the law is unaltered, 
the decided cases are still in point as illustrations. 

In dealing with the law of sale, I followed a similar pro- 
cedure, and again, with Lord Herschell’s assistance, we suc- 
ceeded in passing the Sale of Goods Act 1893. Iam now 
following a similar plan with regard to marine insurance, which 
isan excellent subject for codification, as it rests mainly on 
well-established principles, worked out by the courts with very 
little interference by the legislature. The bill has passed the 
House of Lords, but has stuck fast in the House of Commons, 
where there is increasing difficulty in passing any measure of 
law reform. 

I hardly know the trend of ‘opinion in the States, but in 
England I think you may say that mercantile opinion is in 
favor of codification, while legal opinion is rather against it. 
Perhaps, then, I may briefly examine the arguments for and 
against codification from the English point of view. The mer- 
cantile view is this: ‘* Law is made by lawyers, but not for 
lawyers; it is made for laymen, who have to regulate the con- 
duct of their business in accordance with the rules laid down by 
the law.”’ A man of business, in effect, says to the lawyers, 
‘* Leave me free to make my own contracts, but tell me plainly 
beforehand what you are going to do if I don’t make a contract, 
or if I fail to express it intelligibly. If I know beforehand 
exactly what you lawyers are going to do in a given case, I can 
regulate my conduct accordingly. All I want to know is exactly 
whereIam.’’ Our great mercantile judges have always kept the 
mercantile position in view. As long ago as 1776, Chief Justice 
Willes, in deciding a new point of commercial law, observed 
that ‘‘ in all commercial transactions the great object is certainty. 
It will therefore be necessary for the court to lay down some rule, 
and it is of more consequence that the rule should be certain than 
whether it is established one way or the other.’’!_ This is « point 
of view which is very difficult for lawyers to grasp. The lawyer 
is thinking, first, of the interests of his own particular client, and 
secondly, of the nice and exact application of precedents to the 


1 Lockyer v. Offley, 1 T. R., at p 259. 
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particular case he is arguing. The fact that a decision, equitable 
in itself, may introduce uncertainty and difficulty into thousands 
of other commercial transactions, is a matter outside his purview, 
and with which he does not concern himself. The object of the 
man of business is, not to get a scientific decision on a_partic- 
ular point, but to avoid litigation altogether. On the whole, 
he would rather have a somewhat inconvenient rule clearly 
stated than a more convenient rule worked out by a series of 
protracted and expensive litigations, pending which he does not 
know how to act. A judge deciding a disputed question of law 
always reminds me of a great surgeon performing an operation. 
The surgeon proceeds calmly with the use of his knife, and pays 
no attention to the blood which spurts from every vein of the 
patient on the operating table. So, too, the judge calmly pro- 
ceeds to apply his precedents to the case before him, regardless 
of the costs which spurt from every pocket of the unfortunate 
litigant. 

The most serious, but, I think, the most fallacious argument 
against codification is the stock objection that the common law 
is thus deprived of its elasticity. In so far as that elasticity 
exists, it is another name for uncertainty and obscurity. On 
this point I cannot do better than cite the authoritative words 
of the Royal Commissioners on the Criminal Code Bill, who 
were all great common law judges. Lord Blackburn, Lord Jus- 
tice Lush, Sir James Stephen and Mr. Justice Barry, in their 
report made in 1867, say : — 

‘¢The objection most frequently made to codification — that 
it would, if successful, deprive the present system of its 
elasticity, has, we believe, exercised considerable influence, 
but when it is carefully examined it will, we think, turn out 
to be entitled to but little, if any, weight. The manner in 
which the law is at present adapted to circumstances, is, first, 
by legislation, and secondly, by judicial decisions. Future legis- 
lation could of course be in no way hampered by codifica- 
tion. It would, on the other hand, be much facilitated by it. 
The objection under consideration, applies, therefore, exclu- 
sively to the effects of codification on the course of judicial 
decision. Those who consider that codification will deprive 
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the common law of its ‘ elasticity’ appear to think that it will 
hamper the judges in the exercise of a discretion which they 
are at present supposed to possess in the decision of new cases 
as they arise. There is some apparent force in this objection, 
but its importance has, to say the least, been largely exagger- 
ated. In order to appreciate the objection it is necessary 
to consider the nature of this so-called discretion which is 
attributed to the judges. It seems to be assumed that when a 
judge is called upon to deal with a new combination of 
circumstances, he is at liberty to decide according to his own 
views of justice and expediency; whereas, on the contrary, he 
is bound to decide in accordance with principles already 
established, which he can neither disregard nor alter. The 
consequences of this are, first, that the elasticity of the 
common law is much smaller than it is often supposed to be; 
and secondly, that so far as a code represents the effect of 
decided cases and established principles, it takes from the 
judges nothing which they possess at present. In fact, the 
elasticity so often spoken of as a valuable quality would, if it ex- 
isted, be another name for uncertainty. The great richness of 
the law of England in principles and rules embodied in judicial 
decisions no doubt involves the consequence that a code ade- 
quately representing it must be elaborate and detailed, but such 
a code would not, except in a few cases in which the law at pres- 
ent is obscure, limit any discretion now possessed by the judges. 
It would simply change the form of the rules by which they are 
bound. ‘The truth is, the expression ‘ elasticity ’’ is altogether 
misused when applied to English law. The great characteristic 
of the law of this country is that it is extremely detailed and 
explicit and leaves hardly any discretion to the judges. This may 
be shown by comparing it with the law of France.”’ 

The stock illustration of the effect of a code in arresting 
the development of mercantile law, which, it is said, ought to 
be a living and growing body of law, is furnished by the 
French Code du Commerce. That code, passed early in the 
nineteenth century, to a large extent reproduced and perpetuated 
mercantile laws passed in the end of the seventeenth century, 
when modern commerce was in its infancy. It may well be that 
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France codified her laws at too early a period in her history. 
But, putting that question aside, let me invite your attention to 
two other considerations. In the first place, France herself is 
satisfied with her codes. She may change her political insti- 
tutions with bewildering frequency, but she ever remains con- 
stant in her attachment to her civil and commercial codes. It 
is only in minute details that she has amended them. But 
more than that, no country which has codified its law has ever 
thought of repealing its codes and reverting to the old state of 
things. That is an argument in favor of codification to which 
you may apply the test, quod semper, quod ubique, quod ab 
omnibus. In the second place, no code is final. The legis- 
lature which enacted it can alter it if it requires alteration. 
Modern legislatures respond very readily to a stimulus from the 
outside, and are not, as a rule, overwhelmed with respect for 
the work of their predecessors. Legislation, it must be borne 
in mind, is both speedier and cheaper than litigation. The 
English law of negotiable instruments took about 150 years to 


develop. Its main principles were worked out by about 2,000 
decisions, and taking a moderate estimate, the taxed costs of 
this litigation must have cost the parties about two million dol- 
lars. Judge-made law has certain great merits, but cheapness 
is not one of them. 


Codification of course does not mean the abolition of litiga- 
tion. Until the millennium arrives, there will always be 
disputed facts which will give rise to legal contest. Lord 
Westbury is said to have advised an aspiring junior at the 
bar in the following terms: «* My young friend, in arguing 
your case, never make a mistake in your logic; the facts are 
always at your disposal.’’ The object of a code is limited to 
prevent mistakes in logic. It is no part of its purpose to curb 
the exuberant imaginations of the witnesses. Moreover, draft 
a code as carefully as you will, there are certain to be ambigui- 
ties and small discrepancies and obscurities in it, which can only 
be cleared away by -judicial interpretation. No code can pro- 
vide for every case that may arise or always use language which 
is absolutely accurate. If a code provides a clear rule for a 
great majority of the cases which crop up in ordinary business, 
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it satisfies the needs of business men. Exceptional cases must 
shift for themselves. 

Lawyers, perhaps, are inclined to attach too much weight to 
the occasional difficulties which arise in construing a codifying 
statute. The cases which come before lawyers are just the cases 
in which the code is defective. In so far as it works well, it 
does not come before them. Every man’s view of the question 
is naturally colored by his own experience. In dealing with 
commercial matters, we, as lawyers, are apt to forget that we 
see mainly the pathology of business; its healthy physiological 
action is a matter outside our professional experience. A 
perfect code is, of course, an impossibility, but in codification 
as in other practical matters of life, «le mieux est l’ennemi du 
bien.’ If we seek after an impossible perfection, we lose our 
chance of a practical and positive good which is within our 
reach. ‘ 


NOTES. 


NOTES. 


Tur American Bar Association. — This learned body met at Sara- 
toga Springs, N. Y.,on the 27th, 28th, and 29th of August, and carried 
out its programme as outlined in our last previous issue. As was 
expected, the address of the President, Hon. U. M. Rose, of Arkansas, 
though confined by the constitution of the Association to adescription of 
noteworthy changes in statute law, contained several other good 
things, remarkably well said. The address of Hon. John G. Carlisle, 
of New York City, on the question whether our new territories are a 
part of the United States, and whether the Constitution follows the 
flag into them, was a good address, most of it delivered orally. It 
was closely logical, and vindicated, from the standpoint of precedents, 
the affirmative of that question. The address of ex-Judge M. D. 
Chalmers, author of the English Bills of Exhange Act of 1882, on 
the Codification of Mercantile Law, was a noteworthy address, and 
was not so long as to be tedious. We present this address 
elsewhere in this number. The address of Amasa M. Eaton, of Provi- 
dence, R. I., on the development of municipal corporations, was a 
learned and scholarly paper, and, considering the nature of the subject, 
could not have been short. The learned essayist showed that Anglo- 
Amezvican freedom, and the habit of obedience to law, had broadened 
slowly down through the habit of self-government acquired in those 
municipal bodies. Other papers, read before the section of Patent 
Law. and the section of Legal Education, if not noteworthy, were 
good. 

On this, its twenty-fifth anniversary meeting, the American Bar 
Association did itself great credit by electing as its next president, 
Francis Rawle, of Philadelphia. Mr. Rawle has been treasurer of the 
association since its first organization, and it is no disparagement to 
other officers and members who have been active in promoting its wel- 
fare and its purposes, to say that he has been the very head, front and 
life of the organization. The association bestowed this honor upon 
him, not merely in recognition of his great services to it, but also in 
recognition of his learning, worth and standing in the profession. At 
the annual banquet, Mr. Rawle made a speech which was delightfully 
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reminiscent. He showed how at the outset the project of organizing 
such an association was opposed and discouraged on the ground of its 
impracticability, by men who should have known better. He made 
statements from which it appeared that Prof. Simeon E. Baldwin, of 
Yale University, since president of the association, now a Justice of 
the Supreme Court of Connecticut, was the real originator of the 
project, and (we infer) the draughtsman of its constitution, — an in- 
strument which has furnished the model for the constitutions of many 
State bar associations, and which has been very little amended to this 
day. 

The speeches delivered at the banquet were good — all of them — 
and were perhaps more dignified, not to say less hilarious, than some 
of the speeches delivered at its banquets on former occasions. This 
was perhaps owing to the fact that the speakers had been selected and 
had received notice beforehand; though these notifications are never 
made public, so that the members do not know who are going to speak 
until the speakers are called up. It was perhaps owing to the further 
fact that it was known that the doors would be thrown open to ladies 
as soon as the speech-making should commence; and from 10 o’clock 
until the adjournment, the hall was graced with the presence of many 
beautiful ladies in elegant attire. The toastmaster was W. B. Horn- 
blower, of New York, who fulfilled the duties of the trying office (as he 
fulfils all duties) with consummate skill and eloquence. At the close 
of the banquet he declared the twenty-fifth annual meeting of the 
American Bar Association adjourned, and that the next meeting would 
take place at the Warm Springs of Virginia, in August, 1903. 

It seems that the executive committee have concluded to adopt the 
planjof moving the meetings of the association around, so to speak, — 
so that it shall meet successively in the East, in the South and in the 
West. This is as it should be, especially when it is considered that 
the members in attendance at the meetings are more largely made up 
from members who reside near the place of meeting, so that the senti- 
ment on any given question which finds expression in the resolutions of 
the meeting, is apt to be the sentiment of the bar in the particular part 
of our country where the meeting takes place. This is perhaps shown 
by the"fact that the proposition, laid over from the Denver meeting of 
last year, to admit women lawyers to membership in the association, 
was taken up at this meeting and voted down,— a vote which we have 
no hesitation in saying was not creditable to the association. If this 
meeting had been held again at Denver, the vote would have been the 
other way. Generally speaking, the most successful meetings of this 
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body have been held away from Saratoga, andin the West. We allude 
especially to the meeting at Milwaukee in 1893, to the meeting at 
Buffalo in 1899, and to the climax of all previous meetings, the one 
which was held in Denver in 1901. One notable feature of the meet- 
ings which have been held outside of Saratoga has been the disposition 
on the part of the local bar and citizens to give the members a hearty 
welcome, and to bestow upon them a generous) hospitality. No such 
disposition has ever, so far as we know, been manifested at Saratoga, 
but only a disposition on the part of hotel keepers to extort as much 
money out of the visiting lawyers as possible. Now let us see what 
Old Virginia will do for them. The Warm Springs of Virginia are sit- 
uated on such a mountain elevation that the summer climate is always 
cool, and the air invigorating. 

Notice was served on the association that the Universal Congress of 
Lawyers, which was to have taken place at St. Louis in 1903, coinci- 
dent with the great Louisiana Purchase Exposition, has been postponed 
until 1904, in consequence of the postponement of the date of the 
exposition. 


Jetsam, FLorsam, anp Ligan.—We have concluded to change the 
name of this column again. We changed it to ‘* Tick-rack ”’ in our 
May-June number, but the change did not work well. We shall now 
call it JersAM, FLorsam, anp Lican’’: jetsam, something that is 
thrown overboard as better spared than kept; flotsam, something that 
is floating around derelict; /i[e]gan (confidentially) lie again 
If you have not read ‘‘ A Century of Law Reform,’’ published by the 
MeMillan Co., of New York, get it and read it. It will interest and in- 
struct you Wu Ting Fang, until recently,-Chinese Minister to 
the United States, announces his intention to write a book on America, 
to be called ‘‘ The Wonderful Nation.’’ Mr. Wu proved himself a very 
entertaining gentleman and a successful diplomat, and we bespeak a 
hearty reception of his book by the American people The legal 
profession came in for a good share of the coronation honors, conferred 
pursuant to an ancient chstom; the recipients, however, were mostly 
judges and other public officers. The title of Baronet was conferred 
upon Sir George Lewis, and Mr. George Roche was knighted, these two 
being the only practicing members of the bar receiving honors 
The recent ‘* Workman’s Compensation Act’’ appears to be furnish- 
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ing the English courts a supply of new questions for adjudication. The 
Law Times (London), in referring to the number of appeals under this 
act, characterizes it as ‘‘a patchwork of incoherent and almost contra- 
dictory statutes based upon case-made laws.’’ - - - - The West Vir. 
ginia Bar says: ‘* In Michigan, they assess a dog $1 for being a dog; 
whilein Tennessee they assess a man 50 cents for being a doctor. It 
costs half a dollar more to be a dog in Michigan than to be a doctor 
in Tennessee.’’. The Law Student’s Helper (Detroit, Mich.), replies: 
‘*It is worth the extra price to be in Michigan, even if one has to be a 
dog.’’ - - - - Justice Pitney, of Trenton, N. J., recently heard the 
arguments of counsel in a case while riding in a trolley car, which is 
another proof of the fact that we are living in a strenuous age, 
and that the New Jersey justice is fully abreast with the times 

Hon. Walter Clark, of the Supreme Court of North Carolina, was nom- 
inated and elected to the position six years ago, on all the three party 
tickets then existing in that State. In other words, he was elected by 
a majority of about 250,000 over nobody. This year he was a candi- 
date for the office of Chief Justice. The railroad companies made 
strenuous efforts to defeat his nomination, but failed signally. He was 
renominated in the Democratic convention which met on July 16th, by 
the following vote: For him, 1,141 votes; against him, 38 votes; not 
voting, 43 members. Judge Clark is a favorite orator at bar associa- 
tions. He will address the Bar Association of Kansas at its next 
meeting, on January 27th, 1903 A correspondent residing at 
Ellensburg, Washington, writes to inquire whether the following is not 
worthy of a place in our column of ‘‘ Notes ’’ : — 


The Washington State Bar Association holds its fourteenth annual session at 
Ellensburg, on August 5,6 and 7, A. D. 1902. You are most cordially invited 
to be present. The proverbial welcome and good cheer of the Ellensburg peco- 
ple will be exercised to the fullest extent to make you feel at home. “ Irriga- 
tion’? is our motto. You shall have the freedom of the city. There will be 
none to molest or make you afraid. The city attorney happens to be your 
president and the city marshal has been duly seen. The city jail has been con- 


demned; the door is off its hinges and the lock is lost; and by some inscrutable © 


stroke of good fortune, our police judge has been rendered physically unable to 


hold court. Come! Austin Mires, President Washington State Bar Associa- 
tion. . 


- --- On August 16th the Chicago Legal News closed its thirty- 
fourth volume, and issued a short address to its readers in which 
(among other things) it said: — 
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There is no better record of legal events, sketches of deceased members of 
the bar, proceedings of bar associations, State and national, and the leading 
opinions of the courts for the past thirty-four years, than a complete file of the 
Chicayo Legal News. ; 


The Chicago Legal News was founded and for twenty-five years 
edited by Myra Bradwell, long since deceased. It is now edited by 
her husband, the venerable James B. Bradwell, assisted by B. Brad- 
well Helmer The cleansing of the Augean stables seems to have 
commenced in Chicago. Nine men were recently convicted in that city 
of jury bribing, and Judge Brentano denied a new trial to all of them ; 
sentenced one to the penitentiary ; and one of them, who had entered a 
plea of nolo centendere, was fined $2,000, which he paid on the spot. 
Jury bribing seems to have been a lucrative profession in his 
case. - - - - On July first, former United States District Judge Henry 
W. Blodgett celebrated his eighty-tirst birthday, at his residence in 
Waukegan, Ill. A good many Blodgetts, lineal and collateral, were 
present, including our ancient friend and fellow-student, Col. Wells H. 
Blodgett, of St. Louis. The Chicago Legal News says: — 


Judge Blodgett is the only living lawyer who was protected by the guns of 
Fort Dearborn from the hostile Indians in the Black Hawk War in the early 
30’s. Judge Blodgett was admitted to the Illinois bar December 5, 1844. We 
are not able at this moment to name a living Illinois lawyer who was admitted 
before that time. Judge Blodgett has lived a useful and remarkable life. 


The writer, when a boy, picked up some of the whitened bones of a 
party of scouts that were massacred on a sand ridge while asleep, about 
twenty-three miles south of Chicago, during the period in which Judge 
Blodgett was young, active and courageous, the period of the Black 
Hawk War In May last a coal mine in Tennessee, which had 
been worked for many years without accident, was the scene of an 
explosion of ‘fire damp,’’ and 184 miners were asphyxiated. The 
owner of the mine, who is a lawyer and member of the American Bar 
Association, told the writer that, before midnight of the dreadful day, 
no less than five lawyers were on the scene with their clerks, taking 
notes, interviewing widows, and getting up cases against him. - - - - 
The New York Evening Post has this to say about Motorman Mad- 
den and his ‘* right of way ’’: — 


He told the expostulating and bleeding President that he (Madden) “ had the 
tight of way.’’ The phrase is instructive. It shows that Motorman Madden 
honestly believes that all persons who cross the rails of his trolley line do so at 
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their proper peril. They have the privilege of looking sharp, whipping up, or 
jumping quick; failing their exercise of this privilege, the motorman has the 
“right? to run them down. Motorman Madden, it will be found, simply 
treated the President as he has been accustomed to treat his Berkshire fellow. 
citizens. They look sharp — why should not the President? 


- - - , A recent book reviewer tells the following anecdote: — 


In former times the bailiff in charge of a jury was sworn to keep them “ with- 
out meat, drink or fire.”” On one occasion a juror asked for a glass of water, 
and the bailiff came into court and inquired of Mr. Justice Maule if he might 
comply with the request. ‘‘ Well,’’ said the Judge, “it is not meat, and I 
should not call it drink; yes, you may.”’ 


- - - - The same book reviewer says : — 


We cannot believe that Lord Ellenborough was unconscious of his humor 
when he denied a motion to reduce the salary of his son, whom he had made 
chief clerk in his own court at £10,000 a year. ‘ Reduction of salary must pro- 
ceed on the ground of diminution in duty. Now, as nothing has ever been done 
in the clerkship of the Court of King’s Bench, it is impossible that less could be 
done in it in future.”’ 


This reviewer omits to state the peculiar circumstances under which 
Lord Ellenborough’s son was appointed. His lordship was making a 
journey on horseback when the news came to him of the death of the 
existing incumbent. Lord Ellenborough reined up his horse, dis- 
mounted, and wrote out the appointment of his son, and sent it to 
the proper office, and then remounted and continued his journey. 
- - - - Judge Walter S. Cox, a former associate justice of the Supreme 
Court of the District of Columbia, died at his residence in Wash- 
ington, D. C. on the 25th of June last. He had been in ill health for 
some time. He was born in the District of Columbia in 1826; was 
appointed to the judicial position which he held, by President Hayes in 
1899; was the judge who presided at the trial of Guiteau for the . 
murder of President Garfield; and retired from active work on the 
bench in 1879. - - - - According to the New York Herald, the follow- 
ing scene recently took place in court, somewhere or other :— 


“« Please tell the court what you did between eight and nine o’clock on that 
morning? ”’ 

“ T gave the two children their breakfast, dressed them for school, made up 
their lunches, washed the dishes, made the beds, sorted the soiled linen and 
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put it in the tubs, swept and dusted the parlor, sewed a button or two on the 
children’s clothes, interviewed the gas man, grocer and butcher, put off the 
landlord, sat down to glance over the morning paper, and then ’’ — 

“ That will do, madam.”’ 


.-.- The recent constitution prepared at the cost of great expense 
and four months’ of labor for the State of Connecticut, was decisively 
voted down by the people. The ‘‘ hayseed’’ voter threw his ballot 
against it because it came too near doing justice to the cities, by mak- 
ing them more nearly equal in the legislature to the rural communities 
than they are; and the city voter voted it down because it fell so far 
short of doing justice to the cities, on the same point. Connecticut 
remains a rotten borough State, and a reproach to the name of 
representative government Prof. Van Buren Denslow died in 
New York City on July 17th. He was born in Yonkers, N. Y., 
in 1833. He was distinguished as a journalist and writer on 
economical and physical subjects, rather than as a lawyer, though he 
sometimes contributed to the Awerican Law Review. He was at one 
time the head of the Union College of Law, which was attached to 
the North-western University, of Chicago. He was the author of an 
elaborate work entitled ‘‘The Principles of Economic Physics.’’ 
---- The bar of New York City has recently been stirred up by 
revelations in a so-called ‘‘ strike suit. ‘‘ Strike ’’ suits are brought 
against corporations on the eve of the consummation of some important 
financial transaction, by alleged stockholders, or, in some cases, by 
real stockholders, who have purchased a limited number of shares to 
give them that standing. Such suits may, of course, be meritorious ; 
but they are more apt to be mere blackmailing suits, the object being 
to induce the corporation, rather than incur the expense of delay, to 
buy off the ‘‘ strikers.’’ The bringing of such a suit is probably a 
contempt of court; but a judge would hardly try the question whether 
the suit be of that character, on a motion to punish for contempt. The 
stirring up of such actions by lawyers is, of course, unprofessional, 
and ought to subject them to disbarment. The prosecution of such 
actions by parties also comes within the common law and statutory 
definitions of barratry. But an attorney is not liable to an indictment 
for maintaining one in a groundless action. According to Bouvier’s 
Law Dictionary, by Rawle, the purchase of a single claim, with 
the intention of suing upon it, does not amount to barratry; but 
to constitute the offense, there must be a habit of fomenting suits. 
There are, however, in New York and in other large cities, lawyers 
who are notoriously engaged in this practice Some of our legal 
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brethren in the Sandwich Islands are allowed by custom to take on 
various other employments, if we may judge from the following adver. 
tisement of a practitioner in a town on the island of Hilo, which rejoices 
in the name of Kawaihae : — 


JUDGE WM. HOOKUANUI— Notary Public, Post- 
master, Agent for Wilder S. S. Co., and Light 
House Keeper. 


- - - - The appointment of Justice Oliver Wendell Holmes to the 
place on the Supreme Bench of the United States, made vacant by 
the retirement of Mr. Justice Gray, appears to have been received 
with general acclamation. Justice Holmes is not and never has 
been a politician; he has been an earnest student and a successful 
practitioner of the law, and for some twenty years an eminent judge, 
seated on the highest bench in Massachusetts. His small book 
on ‘* The Common Law ’’ has given him a great reputation among legal 
scholars, especially in England. It was alluded to in complimentary 
terms by Judge Chalmers, author of the English ‘ Bills of Exchange 
Act, 1882,’’ in his recent -address before the American Bar Associa- 
tion. - - - - The question of the Friars is so large a question, 
that we do not assume to speak by the book with reference to it. It is 
not a question between the Protestant denominations and the Catholic 
Church, but is a question between the general Catholic priesthood and 
laity of the Philippines and about 600 Friars who own an immense 
amount of property in those islands, and who acted for Spain as the 
tools, tax-gatherers and oppressors of the people prior to the American 
occupation. Undoubtedly, as a question of constitutional law, the 
Congress of the United States has the same power over them which it 
had over the Mormons in Utah; and the Mormon church case will 
furnish the principal analogy in dealing with them. But it is not so 
much a question of power as a question of the mode in which the 
power may be properly exercised The cause of ‘* munic- 
ipal reform ’’ seems to be going on in Minneapolis, as well as St. Louis - 
and elsewhere. In August last Fred W. Ames, ex-chief of police, 
Christopher Norbeck, ex-detective, and Irwin A. Gardner were arraigned ~ 
on so-called ‘* blanket indictments,’’ charging conspiracy ; and Joseph 
Cohen and A. A. Ames, the latter being the mayor of the city, 
would have been arraigned but for the fact of their absence from the 
vity. - - - - From a list of ‘‘ London Epigrams’’ cabled to the New 
York Sun in the course of a single week, we select the following : — 


i 

| 

i 

YIIM 


NOTES. 751 


Lord Chief Justice Alverstone: “To attempt to put down betting as criminal 
would be an absurdity.” 

Lord Robertson, Lord of Appeal: ‘If the profession of law and the prac- 
tice of rhetoric could be freed from the peroration, a great public service would 
be performed.”’ 


.--- Prof. William Farr, who has already received more attention in 
the Amertcan Law Review than he perhaps deserves, has turned up 
again as president of the so-called ‘* National College of Law,”’ sit- 
uated this time at Nashville, Tennessee. It seems that, he has taken up 
his old business of selling college degrees, dealing specially, and at a 
very low rate, in the degree of Doctor of Laws. We have received a 
clipping from the Nashville American, accompanied by a request that 
we show up Dr. Farr in his true light. We have already done so 
several times. There are a great many people that would like to get 
possession of the degree of LL.D. for $10.00. We do not care to 
advertise the learned doctor to such people. If he has erected a nui- 
sance, offensive to the bar of Tennessee, they should purge their State 
of him; and if the existing law of Tennessee is not adequate for that 
purpose, they ought to get the Legislature to enact a law that is. But 
Farr could probably defeat the enactment of any such law, by con- 
ferring the degree of LL.D. upon each member of the Legislature. 
---- The St. Louis Star for August 10 devotes nearly a page, with 
several illustrations, to the opening of the Commercial Trust Company, 
of St. Louis, in its new building. Among other things, it pays the 
following deserved compliment to the gentleman whom the company 
has selected as its counsel: ‘* The law department of the company is 
under the supervision of Hon. Jacos Kuery, who needs no introduction 
to the people of St. Louis. He is well known as a lawyer of ability 
and ripe experience. He filled the office of Judge of the Circuit Court 
of the City of St. Louis for twelve years, with great credit and distinc- 
tion. He enjoys a high professional reputation as a painstaking and 
able counselor, and is possessed of fine business acumen.”’ - - - - 
The Bar Association of North Carolina met at Asheville in July. 
Among the interesting features of the meeting was an address by Hon. 
George F. Roundtree, of Wilmington, on the Supreme Court of the 
United States. Hon Charles Price, of Salisbury, was elected President 
for the ensuing year, and J. Crawford Biggs, Esq., was elected 
Secretary. 
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Tue NATIONALIZATION OF CONTROL OVER PRIVATE INDUSTRIES. — By 
the coal strike in the anthracite regions the great city of New York, 
comprising, with its suburbs, about four millions of inhabitants, and 
abounding in manufacturing plants, was deprived of its supply of hard 
coal, except at nearly double the pre-existing price. Wheels were 
stopped ; men were thrown out of employment ; small dealers, engaged 
in supplying large manufacturers with various commodities, were 
ruined. The problem presented by this strike rises to the grade of a 
problem of general public importance. It is idle to urge further that 
it is to be dealt with from the standpoint of the mere right of contract 
with respect to private matters. It is ‘affected with a public 
interest,’’ as much as the carriage of grain is. It will, therefore, have 
to be dealt with as a public question; and, as it affects the rights of 
people dwelling in different States, it will have to be dealt with as an 
interstate question. This can only be done by the exercise, on the 
part of Congress, of its powers under the commerce clause of the 
Federal Constitution. It is true that the famous Sugar Trust Decision 
stands, to some extent, at least, in the way of Congressional action. 
It will be remembered that the Supreme Court of the United States 
(Mr. Justice Harlan alone dissenting), held thata combination of manu- 
facturers whose plants were located in different States, having a ten- 
dency and design to restrict and control the output of manufactured 
sugar with the view of regulating the price at which it should be 
sold throughout the United States, was not a combination in restraint 
of interstate commerce within the meaning of the so-called Sherman 
anti-trust law. That decision, which halted on the very threshold of a 
great question, overlooking the obvious consideration that manufactur- 
ing is merely a preparation for selling, and that the combination which 
restricts the manufacture of a given product necessarily restricts the 
selling of it, which is the essential purpose of the manufacturing, — 
was a very unfortunate decision, and seems to block the way to a 
movement on the part of the general government which has become 
imperatively necessary. The gravity of the situation has become such, 
that at the time of this writing, it rests with the inhabitants and the ~ 
public authorities of the State of Pennsylvania to say whether the peo- 
ple of New York City shall be frozen to death for the want of their 
customary fuel, or have it supplied to them at prices which will render 
it unattainable to them, during the coming winter. 

The President grasps and comprehends the magnitude of the ques- 
tion. He, of course, sees and understands that a labor union is merely 
one of the monopolistic trusts. He sees and understands that it 
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demands Federal interposition and legislation ; and if Congress has not, 
under the Constitution as interpreted by the Supreme Court, the power 
to deal with the question now, he is in favor of a constitutional amend- 
ment clothing Congress with that power. Such an amendment is 
utterly impracticable. It requires the consent of three-fourths of the 
States to amend the Federal Constitution. One-fourth of the States — 
not of the inhabitants — could, therefore, hold out and prevent such an 
amendment. A brief computation will show that if one-fourth of the 
less populous States, including the sage-brush States of the West, were 
to refuse assent to such an amendment, its adoption could be blocked 
by about two millions out of the seventy-five millions of the population 
of our country. 

The President did not invent the idea that the question can only be 
dealt with, adequately and properly, by the Federal government. That 
idea is not a new one. It will be found embodied in a speech delivered 
by one of the editors of this publication before the Bar Association of 
Kansas, in 1892, which language was quoted on the floor of the House 
of Representatives by a member from Kansas, who advockted the same 
view : 1 — 


In the meantime the people must change the channel of their action. It is 
obvious that State legislation can no longer cope with great corporations. It is 
further obvious that great corporations, such as a railroad company carrying 
on its business in different States, ought not to be subjected to different rules 
in different State jurisdictions, but ought to be governed by uniform laws and 
rules prescribed by the general government. Precious as is the principle of 
local self-government, we must confine it to merely local matters. We have 
outgrown the tribal theory. If the men that made the Federal Constitution 
could have foreseen the steamboat, the railroad, the telegraph and the telephone, 
they would not have left as much power in the hands of the States, and they would 
have placed more power in the hands of the general government. The general 
government ought to have plenary power over the subject of commerce, — not 
merely interstate commerce, but over the whole subject of commerce. This 
should include the capacity to give us a general commercial code, and to regu- 
late corporations in the interests of the people by uniform laws. 


Tue Lare Samui Treat. — Hon. Samuel Treat, for many years 
judge of the District Court of the United States for the Eastern 
District of Missouri, but for some years retired, died on the 31st of 
August, at the home of his daughter, Mrs. Napoléon Jennings, at 
Rochester, N. Y. His remains were taken to St. Louis for burial. 

He was born at Portsmouth, N. H., in December, 1815. He 
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entered Harvard College after a preparation in a common school 
and as a teacher in a village school, in 1837. After graduation he 
began the study of the law in Boston, supporting himself in the mean- 
time by teaching. In 1841 he removed to St. Louis, and in the same 
year was admitted to the bar of Missouri. He was soon after appointed 
a judge of the Court of Common Pleas, and was re-elected to the office 
for several successive terms. In 1857 the Federal District of Missouri 
was divided by an act of Congress, so as to create an eastern and a 
western district. Judge Treat was appointed by President Franklin 
Pierce to the judgeship of the eastern district, which office he held 
for 30 years, retiring in 1887, and Judge Amos M. Thayer succeeding. 
The extension of Federal admiralty jurisdiction over the inland navi- 
gable waters of the United States gave rise to a great many questions 
pertaining to the jurisdiction of the district courts of the United States 
in admiralty; and Judge Treat administered that jurisdiction with 
énergy, skilland justice. From an appreciative sketch of Judge Treat, 
found in the St. Louis Globe-Democrat, we extract the following : — 


From the inception of his career to the time of his death at the advanced age 
of 88 years, Judge Treat ever retained the respect and admiration of those who 
were familiar with his character. It is said by those who knew the judge best 
that his characteristic trait as a judge was his rigid conscientiousness in the 
discharge of his duties, which found its highest expression in his capacity for 
indefatigible work to further perfect himself in a knowledge of the law, which 
he considered so essential to the proper exercise of judicial functions. When 
Judge Treat was first raised to the dignity of the bench by his appointment to 
the judgeship of the Court of Common Pleas he had not been practicing law for 
about six years previous to that time, having been editor of a paper published 
in the city, and he felt that he had become unfamiliar with some of the points 
of law, and especially of evidenve. To overcome this he made it a practice 
every day at the adjournment of his court to go to the law library and put in 
his time up to the hour of closing the library in diligently studying the rules of 
evidence. The result of his hard study was that he soon became not only 
familiar with the rules of evidence but, as a close friend of his termed it, had 
them at his tingers’ end. This practice he kept up during the whole course of 
his term of thirty years as a Federal judge, and it was said of him that his hard- 
est studying was not done as a student in the law school, but as a judge on the 
bench. 

Asa judge, his most marked traits were courage, deliberation and upright- 
ness. Added to this was a quiet dignity that impelled the respect of every one 
appearing before his court. A Democrat in politics, Judge Treat took no prom- 
inent part in politics during the term of his incumbency of the Federal judge- 
ship. At the time of his appointment to the Federal bench the circuit was very 
large and the cases that came up before it for trial included the widest variety. 
During the war, especially, this court was called upon frequently to pass upon 
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the rights of belligerents and of cases where points of international law were 
involved. Judge Treat took copious notes of all such cases and kept them with 
a view to amplifying them and later making them the basis of a treatise on in- 
ternational law, which it was his intention to publish after his retirement from 
the bench. This he was prevented from carrying out by the unfortunate acci- 
dent which impaired his eyesight. Judge Treat had a strong distaste for display 
or publicity of any kind, and his modesty induced him upon several occasions 
to decline the attentions which his admirers sought to show him. Toall requests 
of this nature Judge Treat was, for a long time, deaf, but finally consented. On 
the day of his retirement, when he sat for the last time on the bench, the court 
room was crowded with the friends of the distinguished judge, and it was upon 
this occasion that his portrait, which now hangs in the court room, was unveiled 
for the first time. 

Judge Melvin Gray, a lifelong friend of Judge Treat, last night recalled the 
fact that Judge Treat, Nathaniel Holmes, Samuel Knox and he, who were the 
four surviving members of those members of the bar who had come to St. Louis 
about the same time, had all been born in the same year, and of the four there 
remained now but two. “ Judge Treat,’’ said Judge Gray, “ was an upright and 
just judge. All of his decisions were marked by a conscientious effort to be 
right and just. He was a close student of the law, both on the bench and offs 
and brought to the discharge of his duties a good legal mind, a logic which en- 
abled him to reason justly, and a great fund of general information which was 
valuable to him. In his experience as a Federal judge he had to deal with a large 
variety of cases, and to fit himself to do so properly he had often to study long 
and diligently, but he was always willing to do this.’’ 


CoNSTITUTIONALITY OF THE Stamp Act oF Hawau.—A friend has 
sent us from Hilo, Hawaii, a copy of a newspaper containing what pur- 
ports to be the full text decision of Judge Gilbert, the Circuit Judge of 
the Fourth Judicial Circuit of that Territory, holding that the stamp 
act of that Territory is unconstitutional. If we were asked to state 
upon what ground the learned judge places his conclusion, we should 
hardly be able to answer with becoming gravity, but would rather be 
inclined to say, ‘‘ upon this ground, here in Hilo.’’ His opinion opens 
out with the following language — 


With the elaborate discussions and the numerous, learned and sweeping 
reviews, opinions and decisions as to the application of the Constitution of the 
United States to State and Territorial statutes, it is difficult for an humble 
gleaner, in this isolated land, to offer anything in addition to what has already 
been stated in the books, upon which to predicate an opinion in this case, or 
to discover new fields where the harvesters of thought have not been and gar- 
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nered up the wisdom of ages and the experience of centuries, where some 
of the most eminent men have plucked the flowers of profound reasoning from 
the garden of construction, with which they have enriched the best treatises 
upon that subject now extant. 


In another part of his opinion, the learned judge takes this flight : — 


We may therefore be permitted to wander back to the time of Lycurgus, the 
Spartan law-giver, and examine with profit, his system of laws, and then 
examine the Spartan constitution, which was a mixture of monarchial, aris- 
tocratic and democratic principles. We find the national sovereignty, at that 
early period, reseryed to the State, and the system was carried through the 
centuries until the constitutional monarchy of England was established upon 
the lines laid down by Magna Charta; and from that system, modified, enlarged 
and improved by time and experience, we derived our Bill of Rights; and his- 
tory reveals that, as early as 1214, the stamp duty and excises were laid and col- 
lected by national authority exclusively. 1 use the word national in this 
connection with the same force when applied to a monarchial State as to our 
own free government. This mighty principle involved in the science of just 
government has been kept sacred to the people of the United States and was 
forever settled in this country by the arbitrament of arms — the verdict of the 
sword being that this should be one country, under one flag, and not an aggre- 
gation of warring States with outposts on every border to defend and enforce 


diversified local interests in conflict with each other and in conflict with the 
Federal authority. 


After further reasoning upon the subject, he concludes by saying : — 


The result is a conviction that the Territory has no power to issue stamps or 
impose stamp duty or otherwise retard, impede, burden, or in any manner con- 
trol or attempt to control the operations of Congress. 


Certainly, a Territory has not the power to impede the operations of 
Congress; but does an act requiring deeds of conveyance, and other 
named instruments to be stamped with a revenue stamp purchased from 
the treasurer of the Territory, impede the operations of Congress? It 
may impede the operations of private parties in conveying land and 
making and taking other written contracts required to be stamped, but 
it is not perceived in what manner it impedes the operations of the 
Government of the United States. The organic act of the Territory of 
Hawaii contains! the following provision : — 
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That the laws of Hawaii not inconsistent with the Constitution or laws of 
the United States or the provisions of this act, shall remain in force, subject to 
repeal or amendment by the Congress of the United States or by the Legisla- 
ture of the Territory. : 


If so much of the pre-existing law of the Territory as required in- 
struments to be stamped was not inconsistent with the Constitution or 
laws of the United States, then this law is still in force; and it is in 
force, although, as the learned judge further recites in his opinion, the 
stamps are printed partlyin a foreign language. The ‘foreign lan- 
guage ’’ in which they are so printed is the language of most of the in- 
habitants of Hawaii. We suppose that their books of the law would 
none the less express the existing law of the Territory because they may 
be printed partly ‘‘ in a foreign language,’’ the only language which the 
mass of the inhabitants speak, read and write. If this stamp act is 
unconstitutional, as being in derogation of the Constitution of the United 
States — assuming that Constitution to be in force in Hawaii — this 
opinion fails to show it; but it does contain a vivid illustration of the 
kind of judges that may be imposed by Federal appointment upon a 
helpless and long-suffering people. 


A BvILpING FoR THE Exctusive Use or THE SuPREME CoURT OF 
THE Unitep States. — At the recent meeeting of the American Bar 
Association at Saratoga Springs, New York, the following resolution 
was introduced by Seymour D. Thompson of New York: — 


Resolved, That it is the sense of the American Bar Association that Congress 
should, without further delay, take measures to provide a suitable building for 
the exclusive occupation and use of the Supreme Court of the United States, its 
officers, its bar, and its library. 


Several attempts were made to amend the resolution. One of them 
proposed to strike out the word ‘‘ exclusive ;’’ another proposed a sub- 
stitute which was ruled out of order as not germane to the subject of 
the resolution itself; and there were other attempts of like character. 
Mr. Thompson spoke at length in support of the resolution, explaining 
the urgent necessity for such a building, stating the various bills which 
had been introduced in Congress to provide new quarters for the Supreme 
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Court; and deprecating the fact that some of them proposed to huddle 
the court into one building together with all the officers of the Depart- 
ment of Justice and other courts and officers in the District of Colum- 
bia, not excepting the ten justices of the peace. He argued that it was 
due not only to the greatness and dignity of the court and to the char- 
acter of its members, but to the dignity and self-respect of the American 
people, that a court which was the conceded guardian of the Constitu- 
tion, and to which the American people had accorded with great 
unanimity the power to set aside acts of sovereign legislation, 
should be housed in a building erected for its exclusive occupancy, 
and should not be quartered with the law officers of the government, 
nor with the local judiciary of the District of Columbia. An animated 
debate followed, participated in by such effective speakers as Hager- 
man, of Missouri; Brown, of the District of Columbia, and Stevens, 
of Minnesota. Brown and Hagerman spoke earnestly in support of the 
resolution as offered. Toward the end of the debate a member called 
upon Hon. W. B. Hornblower, of New York, to express his opinion on 
the subject. He made a most earnest and effective speech which so 
influenced the sense of the members with reference to the resolution that, 
at the end of it, all the amendments were either voted down or with- 
drawn, and the resolution was adopted as originally introduced, with 
but one or two dissenting voices. 


Tue PRESIDENT OF THE AMERICAN Bar AssOcIATION SPEAKS ON THE 
Svssect or Trusts. — At the last meeting of the American Bar Asso- 
ciation, which began at Saratoga, New York, on August 27th, Hon. U. 
M. Rose, of Arkansas, the president of the body, in his president’s 
address, took up the subject of trusts, and is reported to have spoken 
as follows : — 


We are all by this time familiar with what are called “ trusts;’’ so called 
perhaps because they contain in their composition not a single fiduciary 
element. 

South Carolina has passed two acts on this subject. The first act forbids 
all persons to form pools, trusts, or combinations for the purpose of regulating 
or fixing the price of any article of trade or merchandise or to limit the quan- 
tity of any article of manufacture or commodity, or of any repair, or the 
premium of any insurance. Heavy fines are prescribed for any violation of the 
act, and, in addition, any domestic corporation infringing its provisions shall 
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forfeit its charter, and any foreign corporation so offending shall forfeit its 
right to do business within the State. There has been legislation along the 
same lines in other States, developing, however, no new features. 

A German writer, who has lately written a book about American trusts, 
counts the American bar among these parasitic institutions, saying that we hold 
meetings for the purpose of regulating fees, a very surprising statement that 
could hardly have been made by any one save a foreigner unacquainted with 
professional life in this country. It is due to the truth of history to say that no 
such meetings are held and that we can look upon the pending contest for 
supremacy between the United States and the Beef Trust, if not with indiffer- 
ence, at least without apprehension. 

Our country, during the last thirty years, has witnessed a change of such 
magnitude as to be without a single parallel in history. By means of vast 
aggregations of money, corporate monopolies have been established in almost 
every branch of industry. What effect these tremendous creations will have on 
our future destiny morally, socially, financially, legally, no one ventures to pre- 
dict with any degree of confidence. If it is true, as said by Oliver Cromwell, 
that no one gues so far as the man that does not know where he is going, we 
are apparently entering upon a long journey. 

Monopolies are as old as human history, and we cannot doubt that by their 
grinding oppression they kept men and women lying awake of nights long 
before the first page of history was written. They were forbidden by the laws 
of ancient Greece and Rome; they were forbidden by the common law of 
England, and the common law was reinforced from time to time by statutes. 
For a while during the reign of Elizabeth they flourished. At one time she had 
licensed more than fifty monopolies to prey on the community. Hume, the 
historian, was amazed at their number and rapacity. 

In order to build up an empire inthe East, Parliament granted a monopoly to 
the East India Company, which became so oppressive that its overthrow was a 
matter of necessity. It soon learned to charge 400 per cent profit on every 
article that it sold, and the tea that it sold became so inferior in quality that it 
had hardly a trace of the plant of that name. 

Of course, these results were not reached at once; prices were raised grad- 
ually and stealthily under pretense of decreased production. 

Instead of fifty monopolies we have at present more than 4,000, to say 
nothing of price and rate-fixing and profit-sharing pools, with buying and sell- 
ing agencies, exercising functions similar to those of the trusts, all organized 
for the purpose of fixing prices arbitrarily. Every day brings its report of some 
new and gigantic alliance, the future of which cannot be predicted, since most 
of these corporations are authorized to buy up the stock of any other corpora- 
tion, so that they may at any time acquire supreme control over industries 
extremely remote from those ostensibly in view when they were first cre- 
ated. 

The first success of one of these combinations, if successful at ail, is alluring 
ina high degree. If the property is capitalized at twice its value, the lowest 
capitalization known, and the securities are floated at par, the result is that the 
former owners find themselves twice as rich as they were before, and at a very 
trifling outlay of time, money, or energy, to say nothing of a frture of immense 
possibilities. We shall not be surprised, therefore, when told that many sim- 
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ilar organizations are started with the deliberate intention of swindling unsus- 
pecting stockholders. 

The Supreme Court of the United States and severai of our presidents have 
more than once called attention to the gravity of the situation, and we cannot 
suppose that men occupying such high positions of responsibility would want- 
only excite public apprehension. 

There is one form of tyranny that governments, however instituted, cannot — 
at least directly — exercise. Efforts have often been made to control prices by 
law, but never successfully. The natural laws of trade always triumphed over 
the artificial laws of men. But whoever can control the supply can fix his own 
prices, as we see in the case of Pharaoh in Egypt. It was not as king that he 
asserted that power, for the command of the supply would have given it to him 
if he had been a private individual. m 

President Roosevelt has said more than once that the power of corporations 
over prices should be subjected to public control. The principal difficulty per- 
tains to the remedy. If existing laws could be enforced perhaps no new ones 
would be needed. 

A remedy sometimes proposed with seeming confidence is that of pub- 
licity. Publicity is a good thing. Monopolies delight in secrecy. It is said 
that the absent always suffer, and the public are not invited to participate in 
corporate meetings. Very lately corporations are organizing under conditions 
that do not permit even all of the stockholders to examine the books, that priv- 
ilege being reserved for holders of preferred stock alone. It may be that per- 
sons who rely on this remedy are misled by the laws relating to the examination 
of the books of banks, which are very easily examined. Banks have only to do 
with a single commodity, one that has fixed and unvarying values. The diffi- 
culty is enormously increased when it comes to like examinations of the books 
of other corporate bodies doing an extensive and varied business. In such cases 
it is not unfrequently found that the mysteries of modern bookkeeping exceed 
those of alchemy, reminding one of the response of a railway president to his 
legal adviser to a question as to what the books of the company would show 
regarding a controversy then underconsideration. ‘ Well,’’ said the president, 
“as I foresaw long ago that this dispute would some time probably arise, and, 
not knowing exactly what form it would assume, I kept the books in a flexible 
condition.”’ 

Flexible bookkeeping may justly claim a respectable antiquity. It formed one 
of the minor charges of Cicero against Verres; and a contemporary poet sur- 
mises that it was utilized by the contractors that built the pyramids. The remedy 
of publicity would only serve to prolong the present situation. 

Another proposed remedy is the modification of the tariff laws as far as they . 
affect prices of commodities sold by the trusts. This would open the trusts to 
the competition of the foreign markets; and to that extent it would place a limit 
on the power to raise prices. It would not, of course, affect all the trusts; and 
hence it would be inadequate, though it might prove very useful. 

Another remedy suggested is an amendment to the Federal Constitution 
giving power to Congress to control all corporations; a very drastic remedy, 
indeed, one that would greatly strengthen the lobby, one that might introduce 
an era of political corruption hitherto unknown. 

Lastly, it is suggested that the Federal Constitution should be so amended as 
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to enable Congress to prevent by appropriate penalties the slugging of rivals by 
local underselling, by ‘‘factor’s agreements,’’? and by similar devices. This 
would not prevent the investment of large sums in corporate hands; and cor- 
porations with large capital would still have an advantage; but laws of that 
kind would no doubt be rigidly enforced by the juries of the country: and 
public sympathy in favor of new and struggling enterprises would probably go 
along way to redress the balance. 


Raitway RECEIVERSHIPS FOR THE Fiscat Enpinc June 30, 
1891. — The Interstate Commerce Commission has issuéd a somewhat 
belated body of ‘‘ abstracts of statistics of railways in the United 
States, for the year ending June 30, 1901.’’ From this we learn the 
following : — 


The number of railways in the hands of receivers on June 30, 1901, was 45, 
from which it appears that there was a net decrease of 7 as compared with the 
corresponding date of the year previous. The number of railways placed in 
the charge of receivers during the fiscal year 1901 was 10, and the number of 
railways taken from the management of receivers was 17. The roads under re- 
ceivers operated a mileage of 2,497.14 miles, of which 1938.57 miles were owned 
by them. Ofthe roads managed by receivers, 2 had an operated mileage in ex- 
cess of 300 miles, 3 between 100 and 300 miles, and 33 less than 100 miles. 
Returns for all roads in the custody of the courts are not always available, 
but as nearly as ascertained it appears that the capital stock represented by 
the railways in the charge of receivers on June 30, 1901, was $49,478,257, 
funded debt $54,748,662, and current liabilities $14,183,230. These figures 
show a decrease in capital stock represented as compared with 1900 of $58,- 
618,598 and in funded debt of $52,644,360. 


ATTORNEY-GENERAL Knox.— Public attention has been attracted 
anew to this distinguished gentleman by the report that Mr. Justice 
Shiras, of the Supreme Court of the United States, has notified the 
President of his intention to retire from his position, and that the Presi- 
dent has announced his determination to appoint the Attorney-General 
to fill the vacancy. In abrief sketch of Mr. Knox which we find in the 
McClure’s Magazine for September, evidently not written by a lawyer 
and possibly not by a man who is sure of his facts, — we find the fol- 
lowing remarkable statements : — 
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For twenty years he was one of the most successful corporation lawyers in 
the United States. His personal retainers amounted to $90,000 a year. When 
President McKinley asked him to become Attorney-General in 1897, he declined 
because he couldn’t afford to exchange a professional income of $150,000 for a 
salary of $8,000 and a carriage. When the offer was renewed four years later 
he was better able to make the sacrifice, and he was financially free and inde. 
pendent. He accepted. Then the labor organizations opposed his confirma. 
tion, because they thought he was the tool of trusts. But he isn’t afraid of 
labor unions. 

Knox was Carnegie’s attorney during the Homestead riots in 1892. His in. 
genuity steered the ironmaster through the perilous legal complications of those 
days. Some of his suggestions were bold. It was he to whomit first occurred 
that the riotous strikers were open to the charge of treason for violent resist- 
ance to the laws of the State. He was acting then asa lawyer, faithful to the 
corporation which he served. In bringing suit against the trusts he believes he 
serves with equal faithfulness his only remaining client — the Government of 
the United States. 

For Knox is a lawyer all through. He has all a lawyer’s intuitions and instincts, 
To-day he is the attorney for the government, just as for years he was attorney 
for wealthy private corporations — with this difference, that when he served 
corporations he had many clients. After he entered the service of the United 
States he regarded his salary as an exclusive retainer. 

It was his suggestion to President Roosevelt to bring suit against the North- 
ern Securities Company and to institute proceedings against the beef packers. 
He believed that these corporations were violating the Federal statutes, and he 
believed it to be his business as attorney for the government to enforce its laws 
and test them. With him it is a cold, clear, legal proposition. There is no 
politics in it. 

He is not likely to be mistaken. Eight or ten years ago some Pittsburg cap- 
italists bought the street railways of Indianapolis. A rival company claimed 
that under the law the franchise was about to expire; they had laid the wires to 
secure a renewal of the franchise for themselves. The Pittsburg men went to 
Benjamin Harrison, just then retired from the presidency. He gave it as his 
opinion that the franchise was about to expire. They turned to Knox. He 
told them the franchise still had a long time to run. The question involved 
millions, and they submitted the case to Judge Dillon of New York. Dillon’s 
opinion concurred witn Harrison’s. Then they laid both Dillon’s opinion and 
Knox’s before Harrison, and Harrison, after studying them, came to the con- 
clusion that he and Dillon were wrong and Knox was right. Suit was brought 
in a United States court. The Pittsburg men had already retained Harrison. 
They asked Knox to join them. Knox refused. They insisted. He said, “I 
will on two conditions: First, you must draw me a check now for $10,000; 
second, you must draw me another check for $100,000 if we win the case.’’ He 
supposed that would end it. But they complied with both demands. The trial 
came. Harrison addressed the court for four hours. The other side occupied 
eight hours. Knox spoke forty-five minutes. The court’s decision followed 
point by point the line of Knox’s argument. 
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The report that he is going to accept a seat on the Supreme Bench 
of the United States is, according to later newspaper report, denied by 
Mr. Knox, who states that his profession is that of an advocate, and that 
when he ceases to be an advocate for the Government, he will be an 
advocate for other clients. 


Tur PRestDENTIAL Scuccess1on. — Had the President of the United 
States been killed in the accident of September 3, the Secretary of 
State, John Hay, would, under the act of Congress of January 19, 
1886,! have become his successor. The act provides for the perform- 
ance of the duties of the office in ‘‘ case of the removal, death, resig- 
nation; or inability ’’ of both the President and the Vice-President, 
fixing the succession in the following order: The Secretary of State, 
the Secretary of the Treasury, the Secretary of War, the Attorney- 
General, the Postmaster-General, the Secretary of the Navy, and the 
Secretary of the Interior. The act is of doubtful constitutionality, 
and is so regarded by many lawyers and statesmen. Obviously, it 
is an amendment of the Constitution, by an act of Congress, to supply 
a defect wherein the Constitution is deficient. But there is little 
doubt that, under ordinary circumstances, its operation would be 
acquiesced in. 


Wuat L&GISLATION THE STRIKING ANTHRACITE Mixers Want. — 
The striking anthracite miners are not at all modest in their demands 
for legislation in their behalf. They have promulgated several drafts 
of bills which they want either the legislature of Pennsylvania or the 
Congress of the United States to adopt. One of these provides that 
wherever the operators have not contracted to pay their miners on the 
basis of the cubical measurement of the coal in the vein, or on the basis 
of the cubical contents of a barrow or car, the miners are to be paid on 
the basis of gross tonnage, and an operator deciding not to contract 
upon the cubical measurement basis shall provide a weigh scale in such 
position that all coal leaving the pit shall pass over it and be weighed 


' 24 U.S. Stats. at Large, ch. 4. 
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before it reaches the breaker. The check weighman is to be the em. 
ployé of the miners, and such amount as is necessary for his wages 
shall be deducted from the pay of each workman affected by the arrange. 
ment and turned over to the treasurer of the local union. No workman 
shall have the right to object to such deduction until after the expiry of 
a sixty days’ notice that he desires to withdraw from the plan. 

Another provides that the contracts of employés who have selected a 
treasurer to represent them and agreed to have a certain amount of their 
wages set aside for the payment of these officials shall be binding upon 
the operators ; and superintendents, foremen, and bosses are required to 
see that such deduction is made. 

By another, entitled, ‘‘ An act making it unlawful to employ persons 
under the age of twenty-one years in or about coal mines for more than 
eight hours in one day,’’ it is provided that the factory inspector, 
when advised that this act is violated in any way, shall verify the 
complaint and ‘‘ proceed by equity to restrain such employer and minor 
em ployé from further violation of this act.’’ A penalty of $50 for 
each violation of the law is provided, of which one-half goes to the 
State and one-half to the school district. 

The foregoing are projects for State legislation. The national legis- 
lation which they solicit is embodied in a bill which provides that when 
a corporation doing an interstate business, and, by reason of inability 
to meet its fixed charges, shall have its affairs administered by a re- 
ceiver, is engaged in a contest with 60 per cent of its employés for a 
period of twenty days, by reason of which 5,000 or more men become 
idle, and the officials of such corporation refuse to deal with their em- 
ployés or those representing them, or to agree upon a plan of arbitra- 
tion to adjust their differences, the President of the United States shall 
give notice that if within ten days no agreement is reached looking to 
adjustment, the President of the United States shall suspend the presi- 
dent and officials of said corporation, and shall appoint, subject to con- 
firmation by the Senate, ‘‘ a competent person who shall administer the 
affairs of the said corporation until such time as the stockholders of the 
company shall depose its president and officials and elect successors © 
who shall come to an ageement with their employés.’’ This officer is 
to have the powers, duties, and obligations of areceiver. The bill fur- 
ther provides that ‘‘ if the employés do not immediately return to work 
under such terms as may be designated by the administrator, then the 
employés are to name an arbitrator, the President of the United States 
an arbitrator, and these two to select a third, which three shall then 
pass upon all differences for such time as the corporation has been in 
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the hands of the administrator, and the finding of the said arbitrators 
shall be final and conclusive on all parties, and shall be accepted with 
the same force and effect as a decree of the United States court.’’ 
The pay of the administrator and his assistants is provided for, and his 
tenure is to continue until the stockholders elect a president and board 
of directors who come to an agreement with the employés, ‘‘ through 
their representatives,’’ whereupon the President of the United States 
shall, after reasonable notice, designate a day when the administrator’s 
duties shall cease and the administrator eliminate himself as functus 
officio. 

Comment on this projected legislation would seem to be unnecessary. 


InscuncTON AGAINST STRIKERS: ORDER AND SPEECH OF FEDERAL 
District JupGE JoHn J. Jackson. — This eminent judge is the last 
survivor of the judges who were appointed by Abraham Lincoln. He 
is nearly eighty years of age, and his commission bears date of August 
3d, 1861. He has, therefore, been for more than thirty-one years in 
continuous service as a Federal judge, and for quite eleven years has 
been privileged to retire on full pay; and a good many strikers and 
labor agitators think that he ought to have availed himself of that priv- 
ilege long ago. He has certainly acquired the habit of letting slip the 
writ of injunction against strikers and labor agitators with great free- 
dom, if not with great carelessness. On the occasion now under com- 
ment he issued an injunction at Parkersburg, West Virginia, against 
some strikers and agitators, and thereafter sentenced six of them to 
terms of imprisonment for contempt of court in violating such injunc- 
tion. The reports of this decision, as given in the public press, do not 
state the facts of the case, but they do give a portion of the so-called 
‘decision ’’ which he rendered, which, it will be perceived, amounted 
to little more than a stump speech, such as a capable lawyer retained 
by the mining company might have made. According to the press 
reports the learned judge said, among other things : — 


What is aninjunction? Isit the exercise of an arbitrary power by the courts 
of the country, or is it a power that has been recognized from a very early date 
as one of the branches of administrative justice? I answer this question by 
affirming that the ordinary use of the writ of injunction is to prevent wrongs 
and injuries to persons and their property, or to reinstate the right of persons 
to their property when they have been deprived of it. It is the most efficient, 
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if not the only remedy, to stay irreparable injury and to punish those who dis. 
obey the order of the court granting the writ. Inthe language of the text. 
writers, it is prohibitory and restitutory. 

A similar writ to this was in use in the days of the Roman Empire, and has 
always been in use in England from the foundation of the common law. It has 
been in use in this country since the organization of the government. 

It is a mistaken idea to suppose that the courts of this country abuse this 
writ. In my long experience on the bench I cannot recall a single occasion 
when any court, either Federal or State, ever abused it in what is known as 
strike questions. It is true that our courts have been criticised severely by 
persons who are inimical to the use of it, who have denounced the courts for 
governing by injunction. But this criticism is so obviously unjust to the courts 
that it is unnecessary to enter into a defense of them. 

I do not question the right of the employés of this company to quit work at 
any time they desire to do so, unless there is a contract relation between them 
and the employer, which should control their right to quit. At the same time, I 
do not recognize the right of an employer to coerce the employés to continue 
their work when they desire to quit. 

While I recognize the right of all laborers to combine for the purpose of pro- 
tecting all their lawful rights, I do not recognize the right of laborers to con- 
spire together to compel employés who are not dissatisfied with their work in 
the mines to lay down their picks and shovels and to quit their work without a 
just or proper reason therefor, merely to gratify a professional set of ‘ agi- 
tators, organizers and walking delegates,’? who foam all over the country as 
agents for some combination, who are vampires that live and fatten on the 
honest labor of coal miners of the country, and who are busybodies creating 
dissatisfaction among a class of people who are quiet and well disposed, and 
who do not want to be disturbed by the unceasing agitation of this class of 
people. 

In the case we have under consideration, these defendants are known as 
professional agitators, organizers and walking delegates. They have nothing in 
common with the people who are employed in the mines of the Fairmont Coal 
Company. The defendants in this case are not laborers in the mines and have 
no connection with them whatever. 

Their mission here is to foment trouble and create dissatisfaction among the 
employés in the coal mines. 

The strong arm of the court of equity is invoked in this case not to sup- 
press the right of free speech, but to restrain and inhibit these defendants, 
whose only purpose is to bring about strikes, by trying to coerce people who 
are not dissatisfied with the terms of their employment, which results in in- 
flicting injury and damage to their employers as well as the employés. 

The right of a citizen to labor for wages he is satisfied with is a right pro- 
tected by law, and he is entitled to the same protection as free speech and 
should be better protected than the abuse of free speech, in which the organ- 
izers and agitators indulge in trying to produce strikes. 

No publicist or statesman, loyal to his country, ever claimed that free 
speech gave the right to any one to advocate and defend treason to his country 
or destructiun to its institutions. 
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In the case under consideration there is no adequate remedy at law; in fact, 
the law furnishes no satisfactory remedy against irresponsible, itinerant, pro- 
fessional agitators, unless the powers of the courts of equity are invoked. 


We have heard it said that the ‘‘ contempt ’’ committed by the ‘* vam- 
pires’’ in this case, consisted in assembling in a public road and making 
“incendiary ’’ speeches. 


Tue Visit or ATTORNEY-GENERAL Knox TO France. — Some of the 
lay newspapers seem to be exercising themselves unnecessarily over the 
recent visit of the Attorney-General of the United States to France, 
The New York Times, which is usuaily level-headed, seems to have lost 
its balance upon this question; for it thus delivers itself, in part, on 
its editorial page : — 


We should have regarded as incredible the report that Attorney-General 
Knox was to visit Paris for the purpose of inquiring into the title of the New 
Panama Canal Company to its property, had not Mr. Knox himself announced 
that as the object of his journey. 

He is reported as saying: ‘‘I am going abroad for the purpose of obtaining a 
clear title to the property bought by us from the Panama Canal Company. I 
shall also investigate the treaty between the Panama Canal Company and the 
Colombian Government, which is to be transferred to us.’’ He is further 
quoted as making the following statement: — 


The taking of testimony in the Panama Canal merger cases will begin early next 
month. We have no guarantee that the old shareholders of the canal will not come for- 
ward at some future date and sue us for something that we might overlook. This is our 
reason for getting the absolute consent of the French Government to the transfer and a 
clear title in every particular. We want no after-clap, and the United States will attempt 
nothing so far as advancing any of the purchase money until the whole thing is perfectly 
satisfactory. 

The United States of Colombia will naturally be represented at the adjudication of the 
title, which is now held by the Panama Railroad and the Colombian Government. While 
the best legal authorities of thie country have been consulted as to the transfer, and the 
question is a momentous one, I do not anticipate any friction, and really look forward to 
aspeedy trip home and a satisfactory settlement of the canal question. 


It is surprising that the Attorney-General of the United States a member of 
the President’s Cabinet, should find it necessary to betake himself to a foreign 
land to transact the business of his office What does Mr. Knox expect to do 
as a title-searcher that could not be done with equal thoroughness by an assist- 
ant ora subordinate upon whose report he could pass an official judgment of 
acceptance or rejection? It would seem to be unnec ssary for the Attorney- 
General personally to devote himself to the labor of examining documents and 
records. 
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It should seem to be the duty, or at least the privilege of the Presi. 
dent, to detail for an investigation of this moment the law officer of the 
Government in whose skill and judgment he has the most confidence ; 
and if he chooses to select the chief law officer of the Government, it 
does not seem to be a subject for censure, or even for criticism. 


Tue Late W. H. L. Barnes. — This brilliant member of the Cali- 
fornia Bar died at his home at San Francisco on July 21. He was born 
at West Point, New York, in 1836, and was a graduate from Yale Col- 
lege in 1855. He studied law under Reuben A. Chapman, who subse- 
quently became Chief Justice of the Supreme Judicial Court of 
Massachusetts. He was at one time in the law office of Charles 
O’Conor, and later a law partner of Joseph H. Choate, now our am- 
bassador to England. He went to California in 1863 and formed a law 
partnership with Eugene Casserly, a leading member of the bar of Cali- 
fornia. General Barnes was a well-read and sound lawyer, but his forte 
lay in his oratory. He was a most agreeable speaker. He bubbled 
over with extemporaneous wit, which constantly surprised and delighted 
his auditors. He impressed and delighted judges, and carried juries 
and audiences with him. Columns could be filled with the most agree- 
able reminiscence of him. 


Tue Rieut or Privacy’’ Case. — The National Corporation 
Reporter, in commenting on our note in our last number to the decision 
of the Supreme Court of Illinois in Chicago v. Jackson, calls attention 
to an error which occurred in making up our forms, in the following 
pleasant way : — 


The readers of the Review will feel somewhat puzzled in the citation of 
two different opinions, and the mixing up of the case with that of the New York 
Court of Appeals in the “ Right of Privacy ’’ case. Somebody blundered, and 
Judge Thompson has a right to be angry. Hot weather errors, however, are 
pardonable. 


1 36 Am. law. Rev. 633. 
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It will be observed that the error consisted in detaching the comments 
on the ‘*Right of Privacy ’’ case from their proper place, which should 
have been begun on page 620, and attaching them to the Illinois case 
relating to another subject entirely, thus making one of those absurd 
mix-ups which make the heart of the oldest and most callous editor 
sore. Careful and discriminating readers will, however, perceive the 
nature of the error. 


Tue SENATE OF THE UniTED States.— The following is an extract 
from an address delivered by Mr. Humphrey, before the Virginia Bar 
Association. Mr. Humphrey strongly opposes the election of the Sen- 
ate by a direct vote of the people. He says: — 


There is a disposition to underrate the Senate; to decry its character; to 
speak of it as a “rich man’s club,’”’ and even to change the method by which 
its members are selected. Because several States have failed to elect, it is 
argued that there should bea direct choice by the people. But there is no 
reason in this. If the State cannot be well represented it had best not be rep- 
resented at all. The moment the plan of the Constitation providing one 
method of selecting the House of Representatives, another the Senate, and a 
third, the President, is broken into, no man can foresee the changes that will 
occur. It may not be true that on every occasion the Senate has expressed the 
sober second thought of the American people, but it is rarely done otherwise. 
On its floor the greatest of our public disputants have debated the momentous 
questions of national life; and I believe that without boasting we can claim 
that history shows no greater legislative body. 


Mr. Humphrey is of course aware that constitutional changes have 
been made and the country has not been ruined thereby. In view of 
recent investigations, with methods employed on the part of certain in- 
dividuals to secure seats in the Senate, to say nothing of scandals of a 
similar nature in recent years, it would seem that a change of some 
kind which will in some way minimize the opportunities for wholesale 
bribery and debauchery of State legislatures, might be very appropri- 
ately adopted at this time, without in any way detracting from the 
fame of the ‘‘ greatest of our public disputants’’ who ‘‘ have debated 
the momentous questions of our national life ’’ within the walls of the 
Senate chamber. 
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Oprntons or New York Jupces Upon tHe REFEREE System. — It ig 
not hard to conclude that the opinions of the members of the bar of 
New York City having the largest practice concerning the referee 
system as it exists in that city, are very adverse to the system. This 
does not relate merely to the settled habit of referees of charging ex. 
aggerated fees and figuring up charges for sessions which are merely 
nominal and at which no work is done: it relates also to the character 
of the appointees, many of whom are even incompetent young lawyers 
or political heelers. It is not to be concluded, however, from this 
statement that all of them are of this class. A number of lawyers of 
the best reputation are frequently appointed referees in important cases, 
Some of the justices thought that it would be better if all patronage 
were withdrawn from the bench. Justice McAdam, who has long 
occupied a position on the Supreme Bench of New York, thouyht that 
referees should be required to give adequate bonds. He also thought 
that a system of standing referees similar to the old Master in Chancery 
would be an improvement on the present system. An attempt was 
made in 1897 in the Legislature of New York to secure the passage of a 
law providing for the appointment of fifty referees in New York City by 
the Appellate Division of the Supreme Court. It was thought to bea 
mere party measure to give the Republican party a better representa- 
tion in the appointment of referees. It was vigorously opposed by Mr. 
O’Grady, Speaker of the House, and was defeated. Justice Beekman 
would personally like to have what is termed patronage taken away 
from the bench, but he could see no way in which the public interests 
could better be served than by the presentlaw. Justice Truax opposed 
a change in the law for appointed referees, and added: ‘‘ You are 
seeking to remedy an evil that does not exist.’’ 


Cost or Britisn Courts. —The following, taken from the Law 
Journal (London), gives some idea of the expense connected with 
maintaining the English Judicial System: — ; 


The combined salaries of the Judges of the British High Court of Justice 
and the Court of Appeal for the year 1899 are close upon $750,000. This in- 
cludes $30,000 for the Lord Chancellor’s judicial emolument, but does not 
include $125,000 for retiring annuities of judges, which brings up the exact sum 
paid in salaries and annuities of judges to $874,860. The salaries of officers of 
these courts, judges’ clerks, messengers, ushers, etc., exceed $1,250,000. The 
circuit expenses of judges and their suites are $55,000. Altogether the courts 
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cost the sum of $3,155,000. But the receipts of the same courts are reckoned 
at $2,515,000 odd, leaving a balance chargeable to the taxes of nearly $640,000. 
An interesting item in the account, as showing the importance of small sums, 
is the amount received from the public for the use of arbitration -rooms, cloak- 
rooms and lavatories, which is $5,950. 


PueriLe PersirLtace. — We take the following from the Chicago 
Law Journal: — 


The high and solemn Court of Appeals of Indian Territory, taking their tone 
from the tuning fork of some of their judicial elders, in a recent opinion ! in - 
dulge in the following: ‘‘ As to the sixth assignment of error, the contention 
of appellant is that the fall of a heavy dew is an act of God, which should 
relieve 2 common carrier from its liability. We cannot concur with appellant 
in this contention. Had the dew been of that brand well known as ‘ Mountain 
Dew,’ it might have affected the engineer and fireman, but not the engine or 
corporation itself, to the extent of relieving it from the obligation of its 
contracts.”’ 

Well, now, at first impression, it might occur, to the irreverent reader at 
least, that the ‘‘ brand known as ‘ Mountain Dew’”’ had affected the judicial 
merry-maker who flipped off the opinion—and that too to the extent of 
relieving him from responsibility had he committed murder instead of a rape 
upon the proprieties. It would be well for judges of courts of last resort to 
confine themselves in their opinions, to dispassionate and dignified expressions, . 
as their attempts at pleasantry are, as a rule, either inapt, agonizing or anile. 


1 Missouri, K. & T. Ry. Co. v. Truskett, 53 S. W. 447. 
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NOTES OF RECENT DECISIONS. 


ConstiITuTIONAL Law: Acts — Corporate Powers — Tue 
Necessity ror A New Cope Onto. — The Supreme 
Court of Ohio, by a series of recent decisions, has condemned the 
practice of enacting special legislation by the General Assembly of that 
State. The decisions affect the questions of city government. The 
rulings of the court, although logical as applied to the constitutional 
inhibitions which they sustain, yet practically reverse the settled policy 
of that court on similar questions for the past fifty years. The result- 
ing conditions are consequently acute and sensational. They recall to 
mind the question which a certain Georgia Congressman once said 
engrossed the fuddled brains of some of his contemporaries. 

For purposes of review, we have designated the three cases referred 
to as The Cincinnati Hospital Case; ! The Toledo Police Commission- 
The points at issue 


ers Case;? The Cleveland City Charter Case. 3 
involved a judicial interpretation of Section I of Article 13 of the Ohio 
Constitution, which ordains that, ‘‘ the General Assembly shall pass no 
special act conferring corporal powers.’’ 

The three opinions are written by Mr. Justice Schauck, all the other 


justices concurring. The court adopts the view of Chief Justice Mar- 
shall in the early case of Marbury v. Madison 4 as being based ‘+ upon 


1 City of Cincinnati v. Trustees of 
Cincinnati Hospital, 64 N. E. Rep. 
420. 

2 State v. Jones, 64 N. E. Rep. 424. 

3 State v. Beacom, 64 N. E. Rep. 
427. 

41 Cranch. U. S. 49. 

Marbury v. Madison, decided in 
1803, was an application to the Su- 
preme Court of the United States, 
invoking the aid of its original juris- 
diction, for a rule upon James Madi- 
son, then Secretary of State, to show 
cause why he should not deliver to the 
relators their commissions as justices 
of the peace of the District of Colum- 


bia, to which office they had been duly 
appointed by the President and con- 
firmed by the Senate. The court re- 
fused to interfere, on the sole ground 
of a want of jurisdiction, its jurisdic- 
tion being limited by the Constitution 


of the United States to cases ‘ affect- ~ 


ing embassadors and other public min- 
isters and consuls, and those in which 
the State should be a party,’’ and did 
not extend to public officers. The 
court held that the clause of the judi- 
ciary act authorizing the Supreme 
Court to issue writs of mandamus to 
public officers was therefore invalid. 

The following quotation from the 
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reasoning so conclusive that it has evoked the universal approval and 


admiration of generations of students of constitutional laws.’’ 


The 


opinion in The Cincinnati Hospital Case incorporates a lengthy quota- 
tion from the case of Marbury v. Madison, which Mr. Justice Schauck 
says, ‘*is justified because it demonstrates that what is sometimes 
urged and regarded as a mere compromise or concession is in fact a 
dereliction of duty.’’ 


opinion of Chief Justice Marshall in 
Marbury v. Madison, was incorporated 
into the opinion of the Supreme Court 
of Ohio in the Cincinnati Hospital 
case: ‘‘ The powers of the legislature 
are defined and limited; and that those 
limits may not be mistaken or forgot- 
ten, the constitution is written. To 
what purpose are powers limited, and 
is that limitation committed to writing 
if these limits may at any time be 
passed by those intended to be re- 
strained? The distinction between 
a government with limited and un- 
limited powers is aboiished if those 
limits do not confine the persons on 
whom they are imposed, and if acts 
prohibited and acts allowed are of 
equal obligation. It is a question too 
plain to be contested that the consti- 
tution controls any legislative act re- 
pugnant to it, or that the legislature 
may alter the constitution by an ordi- 
nary act. Between these two alterna- 
tives there is no middle ground. The 
constitution is either a superior para- 
mount law, unchangeable by ordinary 
means, or it is ona level with ordinary 
legislative acts, and like other acts, is 
alterable when the legisiature shall 
please to alter it. If the former part 
of the alternative be true, then a legis- 
lative act contrary to the constitution 
is not law; if the latter be true, then 
written constitutions are absurd at- 
tempts on the part of the people, to 
limit a power in its own nature illimit- 
able. Certainly, all those who have 
framed written constitutions contem- 
plate them as forming the fundamental 


and paramount law of the nation, and, 
consequently, the theory of every such 
goverment must he that an act of the 
legislature repugnant to the constita- 
tion is void. This theory is essentially 
attached to a written constitution, and 
is consequently to be considered by 
this court as one of the fundamental 
principles of our society. It is not 
therefore to be lost sight of in the 
further consideration of this subject. 

“Tf an act of the legislature repug- 
nant to the constitution is void, does 
it, notwithstanding its validity, bind 
the courts and oblige them to give it 
effect? Or, in other words if it be not 
a law, does it ‘constitute a rule as 
operative as though it was a law? 
This would be to overthrow in fact 
what was established in theory; and 
would seem in first view, an absurdity 
too gross to be insisted on. It shall, 
however, receive a more attentive con- 
sideration. It is emphatically the 
province and duty of the judicial de- 
partment to say what the law is. 
Those who apply the ruie to particu- 
lar cases must of necessity expound 
and interpret that rule. If two iaws 
conflict with each other the courts 
must decide on the question of each, 
so if a law be in opposition to the 
constitution if both the law and the 
constitution apply to a particular case, 
so that the court must either decide 
that case conformably to the law, dis- 
regarding the constitution, or con- 
formably to the constitution, dis- 
regarding the law, — the court must 
decide which of these conflicting rules 
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In the first case above named it appears that the Cincinnati Hospital 
was incorporated under an act passed March 11, 1861. Its manage- 
ment, as is usual in such matters, was intrusted to a board of trus- 
tees; while its benefactions were carried on at public expense. Owing 
to the growth of the city, the deterioration of the buildings occupied 
by the hospital and its branches, and to other causes, it became 
necessary to make extensive additions and repairs; and to provide for 
these a special act was passed April 29, 1902, which assumed to grant 
large corporate powers to the board of trustees appointed under the 
act of 1861, to which the act of 1902 was supplemental. These powers 
included the right to acquire real estate on behalf of the city for hos- 
pital purposes and to issue bonds in the sum of $500,000, to carry out 
the various improvements contemplated by the act. These bonds 
were to be known as ‘‘ Hospital Improvement Bonds,’’ and were to be 
in the name of the City of Cincinnati, and under the corporate seal 
thereof. The act further provided for the levy of an annual tax for 


the payment of interest upon such bonds, and to establish a sinking 
fund for their final redemption. 

An action was brought by the corporation counsel, upon the request 
of a taxpayer, to enjoin not only the issuance of the bonds, but also 
to enjoin the expenditure of any money under the provisions of the act 


of 1902. The defendants answered, setting out the urgent necessities 
of the hospital and its various branches, and that, as no such emergency 
or necessity existed in other parts of the State, the act should not be 


governs the case. This is the very 
essence of judicial duty. If, then, we 
are to regard the constitution, and the 
constitution is superior to any ordi- 
nary act of the legislature, the consti- 
tution and not such ordinary act must 
govern in the case to which they both 
apply. Those, then, that controvert 
the principle that the constitution is 
to be construed in court as a para- 
mount law, are reduced to the neces- 


tice, completely obligatory. It would 
declare that if the legislature shall do 
what is expressly forbidden, such act 
notwithstanding the express prohibi- 
tion is in reality effectual. It would 
be giving to the legislature a practical 
and real omnipotence, with the same 
breath which proposes to restrict their 
powers within narrow limits. It is 
prescribing limits and declariug that 
those limits may be passed at pleasure. 


sity of maintaining that courts must 
close their eyes on the constitution and 
see only thelaw. This doctrine would 
subvert the very foundation of all 
written constitutions. It would de- 
clare that an act, which according to 
the principles and theory of our gov- 
ernment, is entirely void, yet in prac- 


That it thus reduces to nothing what 
we have deemed the greatest improve- 
meut on political institutions, a writ- 
ten constitution, would of itself be suffi- 
cient, in America, where written con- 
stitutions have been viewed with so 
much reverence, for rejecting the con- 
struction.”’ 
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classed as a special act nor in violation of the constitutional inhibition. 
A demurrer to defendant’s answer was interposed, which the Court of 
Common Pleas overruled, and, the plaintiff not desiring to plead 
further, judgment was rendered dismissing the petition. This judg- 
ment was affirmed by the Circuit Court. The judgments of the Circuit 
Court and of the Court of Common Pleas were reversed by the Supreme 
Court and the cause remanded to the Court of Common Pleas with 
direction to sustain the demurrer to defendants’ answer. While the 
immediate effect of this decision may delay the carrying out of a 
very laudable purpose, yet we believe that it will contribute to 
salutary ends. Admitting that managing boards of city hospitals 
and other public charitable institutions are composed of men of high 
character, it is equally true that in all the larger cities of this country, 
the guise of charity is often employed to cloak extravagance and waste- 
fulness of public funds. Justice Schauck says: ‘‘ The struggle for 
legislative supremacy over constitutional limitations should have ended 
a century ago.’’ We dissent from this doctrine, because it imputes in- 
fallibility to constitutional conventions, and ascribes supreme intelli- 
gence to the tribunal which first interprets a constitutional provision. 
We believe that so long as new conditions arise, which could not have 
been foreseen at the time of the adoption of a written constitution, 
courts should lend a willing ear to the demands of the public good © 
which is the ultimate object of all constitutions, and all laws and all 
courts of justice. 


The condition which brought the Toledo Police Commissioners’ Case 
before the Supreme Court is but another illustration of the fact that the 
celebrated aphorism of the late John J. Ingalls correctly states the rule 
as applied in Ohio politics. Possibly ‘* Golden Rule Jones,’’ Mayor of 
Toledo, is much in advance of his time as a municipal reformer; yet 
his sincerity, the fairness of his election and his official integrity are 
above just reproach. The fearless decision of Justice Schauck in this 
case is a merited rebuke to the dominant party in the General Assembly, 
which enacted, and to the present Governor of the State who approved 
the ‘‘ripper’’ legislation of last winter, the avowed object of which 
was to curtail the power of Mayor Jones to carry out his purposes of 
municipal reform. The act complained of took the control of the police 
force out of the hands of Mayor Jones and his associates and vested it 
in what, for decency’s sake, was called a bi-partisan board of police 
commissioners. It may be said, in passing, that so called bi-partisan 
boards formerly existed in the city of New York and were confessedly 
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failures, even though the conditions which called them into existence 
were alleged to be directly the opposite of those which prompted 
the legislation in Ohio. Mayor Jones refused to surrender con- 
trol of the police force and the new board appointed by the 
Governor began mandamus proceedings in the Supreme Court, 
In this and in the Cleveland City Charter case, a new and somewhat 
unique feature of special legislation was presented to the court for its 
sanction or disapproval. It was admitted that the act of 1902, author. — 
izing the Governor to appoint a board of police commissioners, applied 
only to the city of Toledo, and it was also clear that it would have 
largely increased the expense of maintaining the police department in 
that city, which additional expense was to be provided for by the exer- 
cise of the municipal power of taxation. It was contended, however, 
that the act was general and not special, because of the classification of 
cities by the General Assembly and the doctrine formerly applied by 
the courts to such classification. On this point the court says: — 


That there has been classification of the municipalities of the State is true. 
It is also true that while most of the acts conferring corporate powers upon sep- 
arate municipalities by a classified description, instead of by name, have been 
passed without contest as to their validity, such classification was reluctantly 
held by this court to be permissible. But attention to the original classification, 
and to the doctrine upon which it was sustained, must lead to the conclusion 
that the doctrine does not sustain the classification involved in the preseut case 
and in State v. Bacon (presently to be decided).! Originally, all the municipal 
corporations of the State were comprehended within the following classifica- 
tion: ‘ Cities of the first, and cities of the second class; incorporated villages, 
and incorporated villages for special purposes.’’ The basis of the classification 
was unqualifiedly fixed by the statute which provided that all cities which then 
had, or might thereafter have, a population exceeding 20,000, should be cities of 
the first class, and by like terms municipalities having, or attaining to a popula- 
tion of more than 5,000, but not exceeding 20,000, should be cities of the second 
class. By an unvarying rule the characteristic of population was made the basis 
of the classification, and it was made inevitable that every city attaining a pop- 
ulation of 20,000 should advance and become a city of the first class, and that 
every village attaining a population of 5,000 should become a city of the second 
class. Against the validity of acts conferring corporate powers by such classi- 
fication, it was urged that the validity of an act must be determined by its 
practical operation, and not by its form, and that such acts, though general in 
form, were special in operation. The answer to that objection stated the sum 
of the judicial doctrine of classification. One may state that answer as strongly 
as his abilities will permit without giving it his approval. The answer was that 
the classification was to be permanent since it was to be presumed that the 
General Assembly intended obedience to the constitution; that the requirement 


1 64 .N. E. 427. 
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of the constitution was not that an act granting corporate powers should im- 
mediately operate in all cities, but that there was a sufficient compliance in the 
provisions of the statute for the imperative advancement of every municipality 
when it should have the prescribed characteristic of population, and thus every 
municipality of the class described in the statute by which power was conferred, 
or of a lower class, might come within its operation. Two things were true, 
and they were of the essence of the doctrine. Advancement was by a rule of 
unvarying application, and every municipality might become subject to the oper- 
ation of every statute conferring corporate power upon its own ora higher class. 


It appears that the General Assembly of Ohio, following the implied 
sanction of the courts, has from time to time added new classifications 
and so divided the municipalities as to make them recipients of corpo- 
rate power. Cities of the first class were subdivided into three grades, 
and cities of the second class into eight grades. The cities of Cleve- 
land and Toledo were the only cities respectively included in the second 
and third grades of the first class. The court says: — 


The body of legislation relating to this subject shows the legislative 
intent to substitute isolation for classification, so that all municipalities in the 
State which are large enough to attract attention shall be denied the protection 
intended to be afforded by this section of the constitution. 


It was urged that the act did not confer corporate powers; but the 
court shows that, of the corporate powers usually vested in municipal- 
ities, none is more conspicuously exercised than that of maintaining 
public order and enforcing municipal ordinances through their police 
departments. The court sustained the demurrer which had been inter- 
posed and dismissed the petition of the bi-partisan board. 


The Cleveland City Charter case arose on quo warrarto on relation 
of the Attorney-General against the heads of the departments of the city 
government, praying for a judgment of ouster. The defendants ad- 
mitted, in their answer, that they were exercising corporate powers, 
but alleged that such authority was lawfully conferred upon them by 
an act of March 16, 1891, entitled, ‘*‘ An Act to provide a more 
efficient government for cities of the second grade of the first class.’’ 
It was also admitted that Cleveland is the only city in the State to 
which said act applied. 

The court follows the same rule laid down in the Toledo case. The 
act of 1891 commonly known as the Cleveland City Charter, had pro- 
vided, in the’ main, a satisfactory code for the government of that city. 
It was conceded that a judgment holding that statute invalid would, in 
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effect, invalidate the charter of every city in Ohio. The court, there. 
fore, in the interests of the welfare of the State and to give opportunity 
for corrective legislation, concludes its decision as follows :— 


But this is a public action, instituted and conducted solely for the protec- 
tion of the public against injuries to result from infractions of the constitution, 
and, while a judgment of ouster must follow our conclusions, we think public 
considerations will justify such suspension of its execution as will give to those 
discharging the duties of the other departments of the government of the State 
an opportunity to take such action as to them may seem best, in view of the 
condition which the execution of our judgment will create; and this suspen- 
sion will be until the 2d of October, 1902. Demurrer to the answer sustained; 
judgment of ouster; execution of judgment suspended until October 2, 1902. 


The decision was rendered on June 26. Almost immediately there- 
after the Governor of Ohio issued a call for an extra session of the Gen- 
eral Assembly. This session convened August 25th, for the purpose 
of enacting a code of laws for the government of the municipalities of 
that State. We understand that party leaders and influential citizens, 
including a committee from the State Bar Association, have been called 
into conference for the adoption of plans upon which such necessary 
legislation shall be based. The code prepared by the Governor was 


introduced simultaneously in the House and Senate, and it is expected 
that it will be considered by each of these bodies sitting as a committee 
of the whole. We do not venture an opinion as to what the labors of 
the special extraordinary session may bring forth, but hope to be able 
to give it some notice in our next issue. 


AGREEMENTS IN RESTRAINT OF TRADE: CONSTITUTIONALITY OF THE 
Kansas Anti-Trust Law — Construction or STatuTEs — STATUTORY 
DerrnitTion OF A ‘* Trust.’’—The Supreme Court of Kansas in a re- 
cent case, sustains the constitutionality of Chapter 265 of the Kansas 
Laws of 1897, known as the Kansas Anti-Trust Law. This statute - 
defines a trust as follows: — 


Section 1. A trust is a combination of capital, skill or acts by two or more 
persons, firms, corporations, or association of persons, or either two or more of 
them, for either, any or all of the following purposes: First, to create or carry 
out restrictions in trade or commerce, or aids to commerce, or to carry out re- 
strictions in the full and free pursuit of any business authorized or permitted in 
this State. Second, to increase or reduce the price of merchandise, produce, or 


¢ 
] 
j 

XUM 


i 
y 
l 
f 


NOTES OF RECENT DECISIONS. 779 


commodities, or to control the cost or rates of insurance. Third, to prevent 
competition in the manufacture, making, transportation, sale or purchase of 
merchandise, produce or commodities, or to prevent competition in aids of 
commerce. Fourth, to fix and standard or figure, whereby its price to the pub- 
lic shall be, in any manner, controlled or established, any article of commerce 
or merchandise, produce or commodity intended for use or consumption in this 
State. Fifth, to make or enter into or execute or carry out, any contract, ob- 
ligation or agreement of any kind or description by which they shall bind or 
have to bind themselves not to sell, manufacture, dispose of or transport any 
article or commodity, or article of trade use, merchandise, commerce or con- 
sumption, below a common standard figure; or by which they shall agree in 
any manner to keep the price of such article, commodity or transportation at a 
fixed or graded figure; or by which they shall in any manner establish or settle 
the price of any article, or commodity, or transportation between them or them- 
selves and others, preclude a free and unrestricted competition among them- 
selves or others in transportation, sale or manufacture of any-such article or 
commodity; or by which they shall agree to pool, combine or unite any interest 
they may have in connection with the manufacture, sale or transportation of 
any such article or commodity, that its price may in any manner be affected. 
And any such combinations are hereby declared to be against public policy, 
unlawful and void. 

Section 2. All persons, companies or corporations within this State are 
hereby denied the right to form or be in any manner interested, either directly 
or indirectly, as principal, agent, representative, consignee or otherwise, in any 
trust as defined in section one of this act. 


The case in question came before the Supreme Court of Kansas, on 
an appeal from a judgment of conviction, of the defendant, one E. J. 
Smiley, rendered by the District Court under the penal provi- 
sions of the act contained in its subsequent sections.! The opinion 
of the court is written by Mr. Chief Justice Doster, with whom 
Justices Johnson, Smith, Cunningham, Green and Ellis concur. Mr. 
Justice Pollock filed a vigorous dissenting opinion. 

The information on which the conviction was based shows that, on 
or about the 20th day of November, 1900, the defendant, who was the 
secretary and representative of The Kansas Grain Dealers’ Association, 
entered into an agreement, and combination with several persons, 
firms, and corporations doing business as grain dealers at the town 
of Bison in Rush County, Kansas, and who were at that time and 
place, competitive dealers and buyers of grain, to pool and fix the 
price which the said dealers and buyers should pay for grain then and 
there being marketed by the farmers throughout that neighborhood ; and 
to prevent competition in the purchase and sale of grain by the said 
buyers and dealers. It appeared from the evidence that, although 


1 State v. Smiley, 69 Pac. Rep. 199. 
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under the agreement any member of the pool was at liberty to buy 
as much grain as he chose, and to pay for it such price as he chose, 
nevertheless, if he furnished more than his allotted share he should 
pay to the others three cents per bushel for the excess bought. The 
combination embraced all the dealers and buyers at the town of Bison, 
and it had the effect of ‘successfully preventing competition in the 
grain trade at that point. 

Mr. Justice Doster first points out the fact that, although counsel 
for the defendant had culled out of the reported decisions and the 
writings of commentators, many generalities of language relating to the 
deprivation of personal liberties, the rights of property, and the 
guaranties of the Federal Constitution, yet they failed to cite any con- 
crete instances of holdings by the courts of last resort, adverse to 
enactments of the character of the one in question. He then shows 
that, as the agreement among the dealers of grain at Bison would have 
been void and non-enforceable at common law because restrictive of 
trade competition, and of its tendency to monopoly, it would have been 
declared as violating the rules of public policy. It was competent for 
the legislature to make penal the doing of that which the courts them. 
selves recognize as hurtful to the body politic. The court says: — 


It is no argument to launch the platitudes of personal liberty and freedom of 
contract, and due process of law, etc., against this statute. What specific pro- 
hibition does it contain that the common law has not contained for ages past? 
Absolutely none. 


The two recent decisions by subordinate Federal judges, one involv- 
ing the anti-trust statute of Texas,’ which exempted from its terms the 
original producer or raiser of agricultural products or live stock, and 
the other holding void a similar statute of Nebraska,? which made an 
exception of labor organizations are reviewed in the opinion at some 
length, as is also the decision of the Supreme Court of the United States 
which holds the anti-trust law of Illinois unconstitutional because it con- 
tained similar exceptions,® were referred to by the court. It is pointed 
out that, in all those cases, the statutes were held invalid because they ~ 
contained exceptions in favor of certain classes, but that the courts very 
properly refrained from making any pronouncement of what the law 
would be if the statutes complained of had not contained such excep- 
tions. On this point the court says: — 


1 In re Grice, 79 Fed. Rep. 627. 3 Connolly v. Sewer Pipe Co., 184 
2 Insurance Co. v. Cornell, 110 Fed. U.S. 540; s. c. 22 Sup. Ct. Rep. 431. 
Rep. 816. 
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The making of these exceptions was discriminatory class legislation, and 
constituted a denial of the equal protection of the law, and so the judges ruled. 
That ruling was sufficient for the purpose of those cases. Not only that, it 
was the only necessary question in the cases. Hence the disposition made of 
them on the one special feature forbade an opinion on the abstract general 
question, and rendered all that was said upon it, dictum of the baldest kind. 


The court, however, notices in considerable detail the supposed con- 
ditions, which form the burden of the reasoning of the counsel for the 
defendant who contended with great vehemence that the terms of the 
statute are so broad and comprehensive as to include all persons and 
kinds of business, that to attempt to regulate them in the manner pro- 
vided by it would be unreasonable. The nature of these objections is 
noted in the following quotation from the opinion : — 


It was neither charged nor claimed that his confederacy with the other per- 
sons named in the information was for purposes of a business partnership; or 
that he was one of two shippers of produce seeking to lighten freight charges 
by joining with the other; or that he was a farmer agreeing with his neighbors 
to hold his grain for an advance in the market; nor was it charged or claimed 
that the acts performed by him were, as to the examples enumerated, of a like 
limited scope and a like presumptively harmless and reasonable nature. It was 
charged and proved that he was a buyer of grain in the general open market; 
that he was an intermediary between the public who produced and sold and the 
public who bought and consumed; and as such, that he conspired with others 
of like business to prevent competition among themselves, and to pool and fix 
the price of grain bought and sold on said market. * * * He cannot be 
heard to object to the statute merely because it operates oppressively upon 
others. The hurt must be to himself. The case as to appellant’s contention is 
not a case of favoritism in the law. It is not a case of exclusion of classes who 
ought to have been included, the leaving out of which constitutes a denial of 
the equal protection of the law, but it is the opposite of that. It is a case of 
inclusion of those who ought to have been excluded. Hence, unless the appel- 
lant can show that he himself has been wrongly included in the terms of the 
law, he can have no just ground for complaint. This is fundamental and 
decisively settled. 


Numerous cases decided by the Federal courts are cited and dis- 
tinguished from the case at bar, for the reason that they are bottomed 
on the fact of the special and limited powers of Congress. As a dis- 
tinguishing feature between the rules to be applied in cases where the 
question at issue is under a statute alleged to be in violation of a State 
constitution and those acts of Congress which the Supreme Court has, 
from time to time, held to be in contravention of the Federal Constitu- 
tion, the court says: — 
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If we might be allowed to undertake the statement of a rule of interpreta. 
tion applicable to the class of Federal statutes considered in the above citeq 
cases, it would be that: A power which is specifically limited cannot be allowed 
to express itself in general terms, and a limitation of the general language to 
the specific power will not be implied. On the other hand, however, a power 
which is unlimited, except as specifically prohibited, may express itself in gen. 
eral terms, and the specific instance of limitation will be implied as provisos, 
This furnishes a rational basis of discrimination between rules of interpretation 
applicable in the respect under consideration to Federal and State legislation, 
Congress cannot legislate on all subjects as can a State legislature. Therefore 
its enactments must show on their face their application to that which, as mat- 
ter of constitutional limitation, they should be confined. For example, a 
State legislature is empowered to legislate generally in respect to all trusts and 
conspiracies in restraint of trade, except as limited by the commerce clause of 
the Federal Constitution; but on the other hand Congress is not empowered to 
legislate generally with respect to trusts and trade conspiracies. It can legis- 
late against them only under the commerce clause of the Constitution. There- 
fore a State enactment, though broad enough in terms to apply to trusts engaged 
in interstate commerce, or conspiracies in restraint of interstate trade, will be 
limited by construction to that to which it can legally apply; but a Congres- 
sional act, being of necessity limited to one particular class of trusts or trade 
conspiracies, viz., those engaged in interstate or international trade, must 
express that limitation on its face. Nevertheless we do not doubt that ifa 
Congressional enactment, general in terms, could be given a specific application 
to subjects lying within its rightful sphere, without the aid of other and 
qualifying or explanatory words, but which general terms were also inclusive 
of subjects lying without such sphere, it would be restrained by construction to 
those matters in respect of which Congress is qualified to dispense, and not be 
nullified as a whole. 


Mr. Justice Pollock prefaces his dissenting opinion by the following 
remark : — 


Believing, as I do, no recent decision of this court is comparable in its con- 
sequences to the public at large, especially the business and commercial world, 
with that just announced in this case; convinced beyond all reasonable doubt 
that legislation so drastic in its terms, tending in such large measure to make 
criminal the otherwise innocent, every-day affairs of life, should not be upheld 
by this court; and fully satisfied beyond all escape from the conviction that the 
act itself in express terms involves more of personal liberty and rights on 
private property, inturpitude and crime, than has any prior act ever upheld by 
this court; and also convinced that the process of reasoning employed in the 
opinion for the purpose of upholding the act is inherently and radically false in 
principle, and dangerous in conclusion, — I refuse to concur therein, and respect- 
fully state my reasons therefor. 


The learned justice then enters upon a lengthy and argumentative 
discussion of governmental principles, of the personal liberties guaran- 


At 
by 
4 
a 
4 
| 
4 
q 
q 
4 
wid 


NOTES OF RECENT DECISIONS. 783 


teed under the Federal Constitution, and of the rules of construction as 
applied to similar enactments, all of which are familiar to the student of 
Kansas legislation. We quote the following extract which shows the 
tenor of his argument : — 


May such an act exist ina free country? Will such an act be enforced ina 
free government? Any student at all familiar with history will recall the bane- 
ful and disastrous effect of kindred legislation in England, Italy, and other 
European countries, where the legislative power operates untrammeled by a 
written constitution. It is useless in the consideration of this question to 
attempt a citation or review of the many authorities in this country making ap- 
plication of the constitutional provision found in the Fourteenth Amendment 
to the Federal Constitution to such legislation. The English authorities have 
no application because announced under no written constitution.- The source 
of power relied upon to support this act and all others of kindred character, is 
the police power of the State; but this power has, and of necessity must have, 
its limitations. That the police power, or any power of the State, authorizes 
the act in question, I deny. I deny it because it is an unwarranted abridgment 
of personal liberty; because it takes away private property without due process 
of law, because it denies equal protection under the law without justifiable 
ends. 


In referring to the conditions and circumstances which the opinion 
of the court discusses at some length, as being the inducing cause to 
the enactment of the Kansas Anti-Trust Law, Justice Pollock replies 
in the following language : — 


The argument made that the colossal aggregations of capital and rapid for- 
mation of gigantic industrial trusts of recent years have created public alarm 
and widespread apprehension of danger calling forth public clamor for enact- 
ments of the character in question by the legislature and their enforcement by 
the courts, if true, is without merit here. There is no safety to the citizen 
where the convictions of law-makers, and the settled principles of the law as 


annunciated by the courts as well, melt away before the hot breath of public 
clamor. 


We think, probably, that the court, in considering the case, and the 
legislature, in passing the law, may have had some consideration for 
the rights of the citizens of Kansas to an open market for their agricul- 
tural products. There appears to have been no evidence of ruinous 
competition having been carried on by the independent grain buyers at 
the little town of Bison, in Rush County, nor that the dealers were 
likely to be ruined financially except for the succor afforded by the 
ingenious scheme carried out by the defendant in forming a miniature 
industrial trust at that point. In fact, the evidence shows, as noted 
by the court, that it was a plain conspiracy in restraint of trade and in 
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violation of the common law rule, and that it had the effect of destroy- 
ing competition at that point. It appears to have been a willful viola. 
tion of a statute designed expressly to prohibit such practices. As to 
the ‘* hot breath of public clamor ’’ for the regulation of trusts and in- 
dustrial conspiracies, it is only necessary to note that the President of 
the United States and probably several members of his Cabinet are 
expending a great.deal of ‘* hot breath ’’ at the time of this writing for 
the purpose of stirring up public opinion on this very subject. 


LineL oF ManvracturED ARTICLE: INJUNCTION — The 
Court of Appeals of New York in the recent case of Marlin Firearms 
Co. v. Shields,' reverses the order of the Appellate Division of the 
Supreme Court, First Department, and refuses to exercise its equity 
powers to enjoin the defendant from publishing unjust and malicious 
criticisms of a manufactured article, though the manufacturer has no 
adequate remedy at law. 

The case came before the court upon the following state of facts: 
The plaintiff corporation is engaged in the manufacture and sale of 
Marlin repeating rifles, which have become well known as a distinct 
model throughout the United States and elsewhere. The defendant is 
the proprietor and editor of a magazine called Recreation, devoted to 
sportsmanship and kindred topics. The plaintiff had, for some time 
prior to the acts complained of, advertised its rifle in the defendant’s 
magazine; but the rates of advertising space having been largely in- 
creased, the plaintiff withdrew its advertisements; whereupon, as 
alleged, and for the purpose of coercing the plaintiff to continue its 
patronage as an advertiser, the defendant published a series of letters 
purporting to be from correspondents, criticising the qualities of the 
rifle manufactured by the plaintiff. These letters Were not in fact 
written by correspondents, but, as alleged, were ‘‘ fake ’’ letters written 
and published by the defendant in furtherance of a design to force the 


plaintiff to advertise with him, or, failing in that, to gratify his malice. 


The complaint set out in detail the letters published and further alleged 
that the statements in such several letters had injured the plaintiff’s 
business of manufacturing and selling its rifles, and ‘‘ caused it to lose 
sales of same to a large extent, but to what extent plaintiff is unable to 
state.’ The complaint further alleges, upon information and belief, 


1 64 .N. E. Rep. 163; rev’g s. c. 68 App. Div. (N. Y.) 88. 
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«that the defendantintends to carry on said scheme, and to continue to 
publish in said magazine false and unfounded statements, calculated to 
slander and depreciate the general merits and value of the rifle manu- 
factured by the plaintiff.’’ No relief is asked at law for damages re- 
sulting from any past publication, but the prayer of the complaint asks 
that the defendant may be enjoined from publishing ‘‘ any article or 
statement, in any form or under any guise, falsely attacking, misrepre- 
senting, or depreciating plaintiff’s said rifle or its effectiveness, merit, 
or value.”’ 

The defendant demurred to the complaint, which demurrer the trial 
court sustained. The grounds of the demurrer were: that the court 
had no jurisdiction of the subject-matter, and that the complaint did 
not state facts sufficient to constitute a cause of action. The Appellate 
Division, while not granting the measure of relief prayed for, over- 
ruled the demurrer and held that the case came within the equitable 
jurisdiction of the court. The appellate court says: — 


We think that n principle this case is brought within the recognized equitable 
powers, and that, to some extent, at least, the plaintiff is entitled to relief. It 
is not easy to frame in precise language the extent to which equity may interfere 
and restrain this publication, but we are clear that the defendant may be re- 
strained from planning and endeavoring to injure and ruin the business of the 
plaintiff, by maliciously publishing untrue statements contained in letters writ- 
ten by himself, but falsely purporting to be written by some person using the 
rifle manufactured and sold by the plaintiff. To this extent the defendant may 
be enjoined. 


The case came before the Court of Appeals from an order of the 
Appellate Division reversing a judgment for defendant sustaining a 
demurrer to the complaint. The opinion was written by Mr. Chief 
Judge Parker, with whom Judges Gray, O’Brien, Cullen, and Werner 
concurred. Judges Bartlett and Haight dissent. The-court says: — 


As the demurrer to the complaint necessarily assumes that ail of the facts 
alleged therein are true, it must be treated as anestablished fact that the articles 
published in defendant’s magazine were not written by real correspondents, but 
by defendant himself, and the natural inclination of all fair-minded men, charged 
with the responsibility of administering the law, would be to relieve the plain- 
tiff from the annoyance to which it is subjected from wholly unworthy motives, 
as we must further assume. But equity does not undertake to relieve from all 
the annoyances caused by those who are inconsiderate of the feelings and busi- 
ness interests of others. On the contrary, it is a general rule, which has some 
exceptions, that it will not undertake to interfere where a party has an adequate 
remedy at law, and when it does interfere it is guided by principles of equity, 
which during the long course of its administration have become established. 

VOL. XXXVI. 50 
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Concededly there is no precedent in the courts of this State for the interference 
of equity in a case of this character. Hence it becomes necessary to examine 
the complaint in the light of the established principles for the purpose of ascer. 
taining whether it states a cause of action. 


After noting that the complaint makes no allegation against the char- 
acter or conduct of the plaintiff, but solely against the quality of plain- 
tiff’s rifles, the court then refers as a precedent to the decision in the 
early case of Tobias v. Harland,! which holds that when the words are 
spoken not of the trader or manufacturer, but of the quality of the 
_ articles he makes or deals in, to render them actionable per se, they 
must import that the plaintiff is guilty of deceit or malpractice in mak- 
ing or vending them.’’ The court then cites the cases which have fol- 
lowed the rule laid down in Tobias v. Harland, and dismisses this 
branch of the case with the following words : — 


We need not stop to consider the reason for fhe rule, for it has been too long 
and too firmly established to admit of questioning at this day. The plaintiff's 
first excuse for invoking the aid of equity — to avoid a multiplicity of actions at 
law —is evidently not well founded, for plaintiff has not only failed to state 
facts suilicient to constitute one action at law, but it has affirmatively stated 
facts which show that it has not an action at law. In such a situation it goes 
without saying that a court of equity cannot be invoked to aid a plaintiff, 
unless some other ground for its interference be shown. 


The defendant contended that the judgment of the Appellate Division 
was a restriction upon the right of free speech and liberty of the press 
as guaranteed by the State Constitution, and the Court of Appeals 
seems to adopt this view as the basis for its decision. On this point 
the court says: — 


Another ground of equity alleged is that plaintiff has no adequate remedy at 
law, ‘‘ because of the impossibility of ascertaining, identifying, or establishing, 
according to legal principles, any measure of damages.’’ That he has no ade- 
quate remedy at law is true; for, as we have seen from an examination of the 
authorities, his complaint indicates that he has no remedy at law whatever. 
This brings us to the real question of the case,— whether an unjust and 
malicious criticism of a manufactured article, for which the manufacturer has - 
no remedy at law because of his inability to prove special damage, is the sub- 
ject of equitable cognizance. The constitutional guaranty of freedom of speech 
and press, which in terms provides that “ every citizen may freely speak, write, 
and publish his sentiments on all subjects, being responsible for the abuse of 
that right; and no law shall be passed to restrain or abridge the liberty of 
speech or of the press,”’* has for its only limitations the law of slander and 


1 4 Wend. (N. Y.) 537. 2 Const. N. Y., Art. 1, § 8. 
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libel. Hitherto freedom of speech and of the press could only be interfered 
with where the speaker or writer offended against the criminal law, or where 
the words amounted to a slander or libel of a person or corporation or their 
property, and the guarantied right of trial by jury entitled the parties accused 
of slander or libel to have twelve men pass upon the question of their inability 
to respond in damages therefor and to measure such damages. But the 
precedent which the plaintiff seeks to establish would open the door for a judge 
sitting in equity to establish a censorship not only over the past and present 
conduct of a publisher of a magazine or newspaper, but would authorize such 
judge by decree to lay down a chart for future guidance in so far as a plaintiff's 
property rights might seem to require, and, in case of the violation of the pro- 
visions of such a decree, the usual course and practice of equity would neces- 
sarily be invoked, which would authorize the court to determine whether such 
published articles were contrary to the prohibitions of the decree, and, if so 

_found, punishment as for a contempt might follow. Thus a party could be 
punished for publishing an article which was not libelous, and that, too, with- 
out a trial by jury. 


The opinion then contains a review of numerous decisions bearing 
upon the question of the power of the courts in the exercise of their 
equity jurisdiction to restrain the publication of criticisms unjustly 
- affecting the merits of articles or property belonging to a plaintiff when 
such publication will not support an action at law, and calls attention 


to the fact that the courts have not yet established a precedent in New 
York and decides that such precedent should not be established upon 
the facts in this case. 


While the granting of the whole measure of relief asked for by the 
plaintiff would unquestionably have been an unjust exercise of the 
equity powers of the court, yet we are constrained to believe that the 
Appellate Division did not go beyond the reasonable rule of granting 
an injunction restraining the defendant from continuing the publication 
of ‘‘fake’’ letters the avowed purpose and design of which, if not 
blackmail pure and simple, at least merit the condemnation of the 
courts, as it does that of the general public. 


Riparian Owners: RevativE Ricguts — or 
PLY OF Cities — Potice Power. — The case of People v. Hulbert, re- 
cently before the Supreme Court of Michigan, shows a peculiar state of 
facts in regard to the water supply of the city of Battle Creek, in that 
State. The source of supply for the system of water works in Battle 


1 91 N. W. Rep. 211. 
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Creek is Goguac Lake, which is accessible from the city by a good high. 
way, 2 bicycle path and a trolley line. A pleasure resort is located at 
the north end of the lake, and scattered along the shore line are between 
forty and fifty cottages occupied during the summer months by their 
respective owners, or by persons to whom they,letas tenants. Thelake 
has an area of about 360 acres, and is the only near-by pleasure resort 
for the citizens of Battle Creek. The city waterworks system wag 
begun in 1886. The pumping plant which takes water from the lake 
is located on a tract of shore frontage owned by the city. The lake is 
fed by subterranean springs, and has no outlet except the 16-inch intake 
pipe of the pumping plant. The city had ample power under its char- 
ter to condemn lands and easements for water supply, upon paying due 
compensation for the rights taken, but did not exercise that power ; but, 
because it was a riparian proprietor, claimed the right to use the water 
of the lake, and that the other riparian proprietors must do nothing 
which would have a tendency to pollute such water. The riparian uses 
to which the various owners had been accustomed were all the uses 
which farmers and summer cottagers would naturally exercise, viz.: 
fishing, bathing, swimming, washing sheep, watering cattle, pigs and 
horses, washing vehicles and clothing, sailing, boating, cutting ice, ete. 
The respondent occupied a cottage built by him on leased land 
having a shore frontage onthe lake which he had used as a summer 
residence since 1887, and for several years previously had occupied the 
same land as a summer camping place. It appears that since the water 
of the lake had been used to supply the city, the cottagers and other ripar- 
ian owners had generally acquiesced in the requirements of the board of 
public works who maintained that the customary riparian uses above 
enumerated polluted the water supply. The respondent claimed the 
common law right incident and appurtenant to the ownership or lawful 
occupation of land upon an inland lake. He claimed the right to 
go swimming if he chose, in the water covering his leased premises. 
His act was, however, without malice; for he first notified the board 
of public works, and to afford a test case, he accordingly performed his 
ablutions in the manner customary with persons who enjoy the privileges 
now so generally coveted by city residents. He was thereupon 
informed against, a trial was had, and the charge of the court was 
such that a conviction followed. The case went to the Supreme 
Court on Appeal. It was the claim of the People that this act of 
swimming polluted the source of the city’s water supply, and was 
therefore criminal. The somewhat unique and incidental questions 
with which the court had to deal in its consideration of the case are 
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pointed out in the following extract from the opinion which was 
written by Mr. Justice Moore, all the other justices concurring, 
except Mr. Justice Long, who did not sit in the hearing of the case : — 


Upon the trial several expert witnesses were sworn, who testified that germs 
might be thrown off the body of the respondent while swimming, which would 
produce disease, and that some of those germs might reach the intake pipe, and 
through it the consumers of the water, and be a source of ill health. It was 
not shown that any such germs did ever reach the intake pipe, or that any ill- 
ness in Battle Creek could be traced to the use of water taken from this lake. 
A great many interesting questions are raised by the record and presented in 
the briefs of counsel, but in our view of the law, it will be unnecessary to dis- 
cuss many of them. The first question calling for consideration is, was the act 
of the respondent unlawful? It is a matter of common knowledge, that in this 
State, the riparian owners whose lands border upon lakes, and through whose 
lands streams run, are in the habit of using the streams and lakes by allowing 
their domestic animals to drink therein, and by drawing therefrom what water 
may be needed for domestic purposes: and themselves and their families resort 
to the water of the streams and lakes for the purpose of bathing at suitable 
seasons of the year. It is also known that, as a rule, the supply of drinking 
and cooking water is obtained from springs and wells. Will the fact that a 
lower riparian proprietor decides to use the water of the stream or lake for 
drinking and cooking purposes, make a reasonable use of the water by the upper 
riparian owners, for the purposes of watering cattle and bathing, unlawful be- 
cause to do so has a tendency to make the water less desirable for drinking and 
cooking purposes? Can the upper riparian proprietors be deprived of such 
reasonable and ordinary use, when the lower proprietor is a city having a large 
population, by invoking the police power, and without compensation? It will 
readily be seen that these are very important questions. The diligence of able 
counsel has failed to call our attention to a case on all fours with the one at bar, 
but the principles involved are not new. ' 


The opinion then reviews with great care a large number of cases, 
covering nearly ten pages of the printed report and citing over one 
hundred cases and authorities on the rights and privileges of riparian 
owners, and concludes as follows: — 


It is very clear from these cases, that the lower proprietor has no superior 
right to the upper one, and may not say to him that because the lower pro- 
prietor wants to use the water for drinking purposes only, the upper proprietor 
may not use the water for any other purpose. * * * It is not believed that 
a case can be found where out of deference to the rights of the lower riparian 
owner, it is made unlawful for the upper proprietor to make such reasonable 
and ordinary use of the water passing over his land as was made by the 
respondent in this case. 


It appears that the city of Battle Creek has never acquired nor 
attempted to acquire any other rights or easements in Goguac lake than 
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that obtained by the purchase of about 200 feet of shore frontage on 
which its pumping plant is situated ; that soon after the city water sys- 
tem was established, litigation arose by reason of the fact of the water 
of the lake being lowered by being pumped out in such large quantities 
for municipal purposes. The city then conducted into the lake the 
waters of a small brook which had the effect of supplementing the sup- 
ply and keeping the shore line at its normal stage. At the pleasure 
resort on the lake there are a large number of row boats, sail boats and 
several steamers for the use and entertainment of visitors and summer 
cottagers. The court refused to pass upon this phase of the question, 
yet intimates that the police power might be invoked to prohibit the use 
of the lake for bathing purposes by visitors to such resorts, but that 
the only method by which the city can obtain complete control of the 
waters of the lake for municipal purposes is by the exercise of the right 
of eminent domain, and holds the police power to be insufficient. The 
court says :— 


It is insisted by the people that under the police power it was competent to for- 
bid any act on the part of the upper proprietor that would tend to impair the pub- 
lic health. It may be conceded that the police power of the State is very broad, 
but our attention has not been called to any principle of law or to any case, the 
practical application of which will enable a village, city or other municipality, 
for the purpose of obtaining a water supply, to prevent the ordinary and reason- 
able use of the waters of an inland lake or stream, by an upper riparian pro- 
prietor, without the exercise of the right of eminent domain or without 
compensation. 

In what we have said, we do not mean to intimate that an upper proprietor 
may convert his property into a summer resort and invite a large number of peo- 
ple to his premises for the purposes of bathing, and give them the right pos- 
sessed only by the riparian owner and his family. We are undertaking to decide 
only the case which is presented here. Upon the record we think the court 
should have directed a verdict in favor of the respondent. 


ConsTITUuTIONAL Law: CoNSTITUTIONALITY OF THE TEXAS ANTI-TRUST 
Law. — The National Corporation Reporter (Chicago) thus comments 
upon recent decisions in Texas upon this question : — 


In State v. Shipper’s Compress & Warehouse Co.,! the Supreme Court of 
Texas declared the anti-trust law of 1899 unconstitutional, mainly on the 
strength of the case of Connolly v. Union Sewer Pipe Co.,? decided by the Su- 
preme Court of the United States on March 10, 1902. On rehearing, the court 


1 67S. W. Rep. 1049. 2184 U. S. 540; 22 Sup. Ct. Rep. 
431, and 24 Nat. Corp. Rep. 69. 
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withdrew this declaration! stating that the statute was not involved in the 
case. On the contrary, Chief Justice Fisher, the writer of the opinion, is 
clearly of the opinion that the anti-trust statutes of 1899 are not unconstitu- 
tional, and are not of the class of statutes condemned by the U. S. Supreme 
Court. Both Judges Fisher and Key agreed, however, that the Anti-Trust 
Statutes of 1889 and 1895 are unconstitutional, although this view is not in 
accord with the view of the same court, expressed in Waters-Pierce Oil Co. v. 
State.2 The change of opinion was brought about by the Supreme Court, in 
the Connolly case, and, because that court held that it was possible for farmers 
and stock raisers in the State of Illinois, who were exempted, as classes, from 
the operation of the statute, to combine, which law resulted in an arbitrary 
classification of the other subjects upon which the statute would operate. “It 
requires no argument to show (said the Texas court) that the same condition 
exists in Texas, and that combinations of farmers and stock raisers are as 
possible and as probable here as in the State of Illinois.’’ It had been stipu- 
lated in the case that the farmers and stock raisers of Texas raise annually 
$400,000,000 -worth of agricultural products and live stock and market it. 
These facts practically show that there were no dissimilar conditions exist- 
ing in Texas at the time of the passage of the Acts of 1889 and 1895, as is now 
and then was the case in the State of Illinois. It would seem that the Act of 
May 25, 1899, contains no reservation or exception from its operation of any 
classes who might or possibly could form combinations, pools, trusts and 
monopolies. But, when we turn to the case of State v. Waters-Pierce Oil Co., 
decided on the same day, the Act of 1899 is also held unconstitutional, on the 
strength of the Connolly decision. Nilly, willy, the court said that “‘ we must 


hold that the Anti-Trust Statute of 1899 is unconstitutional, etc.’’ On April 
16, 1902, came the renearing opinion, withdrawing the declaration of uncon- 
stitutionality of the Act of 1899. As we read the decisions the question is still 
an open one in the State of Texas. 


1 1055. 2 W. Rep. 936. 
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CORRESPONDENCE. 


THE COMMON LAW OF THE FEDERAL COURTS. 


To the Editors of the American Law Review: 


Mr. Eliot’s article on “ The Common Law of the Federal Courts,’’ in the July- 
August number of the Revirw, has been read with much interest; but I fear 
that many of us cannot agree with some of his conclusions as to the actual re- 
sult of each of two concurrent final jurisdictions being governed by its own idea 
of the law. 

Mr. Eliot says: ‘‘ The situation does not present the case of two independent 
tribunals, enforcing two independent sets of laws.’’ And his conclusion No. 5, 
is as follows: ‘‘ The concurrent jurisdiction of the Federal courts in actions of 
law enforces the same rights and obligations which are the subject of State 
jurisdiction.’’ Permit me to call attention to two instances, only, as illustrating 
my point that the consequences of these independent jurisdictions are more 
serious than might be inferred from the aforementioned article. 

In Ohio great numbers of personal injury suits are now brought for less than 
$2,000.00, so that there can be no removal to the United States court; because 
in the State court there is a perfect right of recovery, and in the United States 
court none whatever. And this condition of affairs has existed ever since the 
decision in the case of The Baltimore &c. R. Co. v. Baugh,! decided in May, 
1893; with no sign that either State or Federal courts are likely to yield in the 
matter. 

In 1863, the Supreme Court of Ohio decided, in the case of Bailey v. Smith, 
that the transfer of a negotiable promissory note, secured by mortgage of real 
estate, to a bona fide indorsee, does not entitle the holder to foreclose the 
mortgage, where it appears that both note and mortgage were obtained by 
fraud; while in 1872, the Supreme Court of the United States decided that the 
bona fide indorsee before due of a promissory note secured by mortgage, took 
the mortgage claim with all the rights pertaining to the note.* So far there is 
no indication that either court is likely to recede from its holding. And the 
result is that a non-resident of Ohio, entitled to sue in the Federal courts, may 
have very vaiuable rights and privileges as indorsee of mortgage paper, which 
are denied to the citizen of Ohio. 

This last case may be considered as coming under the head of equity decis- 
ions; but the Baugh case was strictly on the law side of the court; and a peru- 
sal of the majority opinion will certainly show that the concurrent jurisdiction 
of the Federal courts in actions at law, does not, in many cases, at least, enforce 
the same rights and obligations which are the subject of State jurisdiction; and 
it really seems as though it was a case of two independent tribunals, enforcing 
two independent sets of laws. 


J. A. GALLAHER. 
MARIETTA, OHIO. 


1 149 U. 8. 368. 3 Carpenter v. Longan, 16 Wallace, 271+ 
2 14 Oh. St. 396. and Kennicott v. Supervisors, 16 Wallace, 
452. 
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CHATTERTON’S PROBATE LAw.— By M. D. CHATTERTON, Member of Ingham (Michigan) 
County Bar. In Two Volumes. Lansing: Robert Smith Printing Company. 1901. 


These two volumes comprise 1199 pages of the ordinary law style. A work 
covering the whole field of American Probate Law could not be condensed into 
this compass; but we discover that this does not purport to be a general work 
on probate law, but merely a work on Michigan Probate Law. The author has 
had the advantage of eight years experience as judge of probate for Ingham 
County, Michigan, and, as stated in his preface, has spent seven years in the 
State Law Library, examining the cases which he has collected in this work. 
The number of cases examined and cited is very considerable and, in addition 
to them, the learned author gives a list of 54 elementary treatises which he 
has examined and cited, “‘for the purpose of showing the trend of legal 
thought.’? The cases cited are by no means confined to Michigan, but an 
examination of them will show that they are drawn from the reporters of 
many other States of the Union, and from the English reports as well. 

The index is very copious, embracing 250 pages: 250 pages of index to 867 
pages of printed matter. In one respect this index is unique. In many in- 
stances the entire proposition which is indexed is printed in full capitals as a 
catch phrase orsubject heading. Of these we will give two or three instances: 
“Chalking out dower on the chamber floor is contempt of court, 1698.’’ 
“ Communications — confidential, come within the inhibitory rule as to the 
facts equally without the knowledge of the deceased, 1357, note.’’ “‘ Fifty 
dollars a day is a reasonable compensation for an attorney’s service, 2158.”’ 
“Found to be alive revokes the probate of a will of a person supposed io be 
dead, 621, note.’’ A person searching for the subjects indicated by these titles 
would hardly think of the first word in them. It really looks as though this 
index were thus made for the purpose of swelling out the size of the book. 
But an index is better too long than too short. This feature is also perhaps 
pardonable when it is remembered that the author, not only in his preface but 
in the text of his work, disclaims the purpose of making it any more than a 
Michigan work. 

In section one of his preface he says: ‘“‘ The Western States — Iowa, Wis- 
consin, Kansas, Minnesota and Nebraska have quite largely copied Michigan 
probate laws. In 1849 Wisconsin adopted almost a verbatim copy of the pro- 
bate laws of Michigan. From the vast number of opinions relating to probate 
law and practice which have been rendered by the courts of these States, in 
addition to our own, extended references have been made and considered, as 
elucidating the Michigan statutes. While this volume is intended to be em- 
phatically a Michigan book, an effort has been made to make it applicable to 
the other States named.’’ No doubt it will be found not only applicable to the 
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other States named, but to a considerable extent applicable to still other States, 
We advise any lawyer searching obscure points in probate law, after he hag 
made an unsuccessful attempt to find what he wants in some of the other 
works, to take down this book from the shelves of the public library and try 
whether or not he can find it there. 

With regard to the style of the work the text appears to be condensed and 
lawyer-like. The learned writer says in his preface that, “in regard to the 
decisions of the courts and the statements of the elementary law writers, I 
have endeavored to use their language, citing the page or section where it can 
be found; knowing full well that a person or writer cannot be accurately quoted 
without giving his exact language.”’ 


WILGUS ON THE UNITED STATES STEEL CORPORATION. —A Study of the United States 
Steel Corporation in its Industrial and Legal Aspects. Being three lectures delivered 
to the Class in Private Corporations, in the University of Michigan, June 3, 4 and 5, 
1901, by HORACE L. WILGUS, Professor of Law of ‘Torts aud Private Corporations, 
University of Michigan. Chicago: Callaghan & Company. 1901. 


Professor Wilgus was asked by the students of his class in the Law of Cor- 
porations, to lecture to them on the United States Steel Corporation at the 
time of its formation. He promised to do so in case he could secure authentic 
information. In order to do this he wrote to Messrs. J. P. Morgan & Company, 
of New York City, asking for copies of such papers as were not considered 
private, stating what use was to be made of them. In answer to this, they sent 
him copies of the charter, the by-laws and the circulars, which were used in 
organizing the company. When the lectures were prepared he had no expecta- 


tion of publishing them or these documents; but afterwards he received many 
requests for them in a more permanent form than the mere notes which had 
been taken at the time when the lectures were delivered. He therefore printed 
them, and now presents them in this volume of something more than two hun- 
dred pages. His lectures appear in this volume substantially as read to the 
class. 


The view taken by him is opposed to the legality of the Steel Trust, for such 
we prefer to call it, except under the policy of the trust-ridden State of New 
Jersey. He points out, by means of parallel columns, that the United States 
Steel Corporation is organized under substantially the same lines as the Stand- 
ard Oil Trust and the Sugar Trust, both of which were declared illegal, one by 
the Supreme Court of Ohio,! and the other by the Court of Appeals of New 
York.? In view of the conclusion at which he has arrived as to the legality of 
this corporation, Professor Wilgus feels himself under the obligation of publish- 
ing entire and without abridgment the documents furnished him; and we think | 
that his book is the more valuable from the fact of his having taken this course. 
In addition to the documents furnished him by Messrs. J. P. Morgan & Com- 
pany, he was furnished by James B. Dill, Esq., the famous organizer of trusts, 
with the charter and by-laws of the Carnegie Company; and these he has also 
set out. In the Carnegie Company we find ‘‘ James B. Dill, Solicitor, 27 Pine 
St., New York City,” figuring as “ witness to the foregoing signatures,’’ and 
then on the next page we find the same document acknowledged before ‘‘ James 


1 State v. Standard Oil Company, 49 Ohio 2 People v. North River Refining Com- 
St. 37; 8. c. 34 Am. St. Rep. 541. pany, 129N. Y. 582; s. c. 18 Am. St. Rep. 843. 
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B. Dill, Master in Chancery of New Jersey.’’ In fact, Mr. Dill seems to have 
commorancy, like some of the modern corporations. He migrates. He can be 
at the same time a solicitor in New York and a Master in Chancery in New 
Jersey, and in that double character prop up and make formal and authentic the 
same written instrument. This volume also contains, in its appendix, the char- 
ter of the Federal Steel Company and the by-laws of the same company, re- 
printed from Volume One of the report of the Industrial Commission. It also 
contains, in the same appendix, the Standard Oil Trust Agreement and Supple- 
mentary Agreement. It prints the Sherman Anti-Trust Act,! and gives in a foot- 
note, but without analyzing them, a very considerable number of judicial 
decisions in which it has been construed; and finally, it prints the Michigan 
Anti-trust acts and gives references to several Michigan decisions construing 
those acts. 

Aside from the very interesting and important matter given in his appendix, 
Professor Wilgus does not confine his book to discussions of legal doctrines 
concerning the powers of corporations and the legality of monopolistic trusts, 
but at places he makes his pages absolutely fascinating by the descriptive 
sketches and anecdotes of the great men who have combined to-form the great- 
est private corporation which the world has ever seen. His tribute to Mr. 
Carnegie embraces several pages of most enjoyable reading; and in every word 
of tribute which he pays to the high qualities of that great and good man every 
reader will concur. Without time to dwell longer upon this most timely and 
interesting book, we close it and carefully put it under lock and key, where no 
one will get it away from us. In doing so, we feel like inquiring whether the 
Americans that are now invading the markets of the old world, not with a 
dozen, but with more than a hundred manufactured products, can best carry on 
such a struggle for commercial supremacy in scattered squads, in broken bands 
of skirmishers, or in solid battalions and in great armies, commissioned by men 
who began as telegraph operators and plow boys, but who, seizing the oppor- 
tunities accorded by the freedom and elbow-room of a “‘ Triumphant Democ- 
racy,’’ have now become ‘‘ Captains of Industry,’’ as great in the world’s work 
asthe greatest captains who have commanded armies and navies in the tide of 
history. 


FREEMAN ON VOID JUDICIAL SALES, FOURTH EDITION. — The Law of Void Judicial Sales : 
The Legal and Equitable Rights of Purchasers at Void Judicial, Execution and Probate 
Sales, and the Constitutionality of Special Legislation Validating Void Sales, and 
Authorizing Involuntary Sales in the Absence of Judicial Proceedings. Fourth Edition. 
Revised, Enlarged and Brought Down to Date. By A.C. FREEMAN, author of Treatises 
on “ Judgments,” ** Executions,’ “ Cotenancy and Partition,” etc. St. Louis: Central 
Law Journal Company. 1992. 


This work has grown, without padding, from two or three essays in the old 
Southern Law Review to a volume of three hundred and forty-one pages, all told. 
The author of several of our best legal treatises, who is also the editor of the 
American Decisions and the American State Reports, needs no introduction by 
a book reviewer to the legal profession; nor does a work of which three editions 
have been successively demanded need such anintroduction. Perhaps it is suf- 
ficient to describe the scope of the work in the language of the learned author 
himself in his introductory chapter: — 


126 U.S. Stat. at Large, 209. 
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“We shall assume that judicial sales embrace: first, those made in chancery; 
second, those made by executors, administrators and guardians, when acting by 
virtue of authority derived from orders of sale obtained in judicial proceedings; 
and, third, all other cases where property is sold under an order or decree of 
court designating such property and authorizing its sale. Void sales, whether 
execution or judicial, may, for convenience of treatment, be divided into two 
classes: first, those which are void because the court has no authority to enter 
the judgment or order of sale; second, those which, though based on a valid 
judgment or order of sale, are invalid from some vice in the subsequent pro- 
ceedings, or because the judgment or order has lost its original force by appeal, 
lapse of time, satisfaction, or some other adequate cause. The word void, 
though apparently free from ambiguity, is employed in various senses. Accur- 
ately speaking, a thing is not void unless it has no force or effect whatever, 
‘A conveyance cannot be said to be utterly void unless it is of no effect whatso- 
ever, andis incapable of confirmation or ratification.’! ‘ Another test of a void 
act or deed is, that every stranger may take advantage of it, but not of a void- 
able one. Again, a thing may be void in several degrees: first, void, so as if 
never done, to all purposes, so that all persons may take advantage thereof; 
second, void to some purposes, only; third, so void by operation of law that he 
that will have the benefit of it may make it good.’? In the terms ‘ void sales,’ as 
employed in this work, we include all those sales which, as against the original 
purchaser, may, without any proceedings to set them aside, be treated as not 
transferring the title of the property assumed to be sold. These sales, it will be 
shown, may be ratified or confirmed. Many of them give rise to important 
equitable rights in favor of the original purchaser or his grantee. Some of 
them, while conferring neither legal nor equitable rights on the original pur- 
chaser, become, in the hands of his innocent vendees for value, in good faith 
and without notice, valid, both at law and in equity.” 

The discussion of the subject thus outlined is comprised in six chapters, as 
follows: Sales void because the court had no authority to enter the judgment 
or order of sale; sales void because of errors or omissions subsequent to the 
judgment or order of sale; proceedings after the sale; the legal and equitable 
rights of purchasers at void sales; the constitutionality of curative statutes; 
the constitutionality of special statutes authorizing involuntary sales. 


HOpDGINS ON LIFE INSURANCE CONTRACTS IN CANADA.—A Treatise on the Scope, 
Making, Character and Effect of the Contract for the Insurance of Life in Canada, 
with special reference to Insurances by which a!Trust is Created. By FRANK 
EGERTON HopGins, of Osgoode Hall, Barrister-at-Law. Containing the Dominion 
Insurance Act and the Acts of the Provinces of Ontario, Quebec (also Civil Code), 
New Brunswick, Nova Scotia, Prince Edward Island, Manitoba, North-West Terri- 
tories, and British Columbia, so far as they Deal with Life Insurance. Also all the 
Reported Cases Decided in those Provinces to the end of 1901, together with the 
English and American Cases bearing on the subject, and Notes as to the Acts and 
Decisions, as well as a Practical chapter for Insurance Managers and Policy Brokers. 
Toronto: Canada Law Book Company, Law Book Publishers. 1902. 


The foregoing very full title page leaves little room for explanation concern- 
ing the character of this work. It belongs to a class of works the accepta- 


1 Boyd v. Blankman, 29 Cal. 35; 8. c. 87 2 Anderson v. Roberts, 18 Johns. 527; s.¢. 
Am. Dec, 746. 9 Am. Dec, 235. 
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pility of which seems to be increasing, if we may judge by the number of 
such works which are now being published in England, in Canada, and in the 
United States, — the statute law relating to a given subject copiously annotated, 
showing its exposition by the authoritative judicial courts. Wedo not know 
of a book more likely to be useful to lawyers having to deal with the subject 
of this work than the one before us. The author says in his preface that 
“every Province of the Dominion has now in force laws governing this wide- 
spread interest.’’ In this work will be found such portions of these Insurance 
acts as deal with the making, the scope and the effect of life insurance con- 
tracts in Canada. Added to these, references are given to all the reported 
decisions of the courts of the several Provinces of the Dominion of Canada, 
andof the Judicial Committee of the Privy Council, which affect the subject in 
hand down to the end of 1901. These two ingredients form the chief portion 
of the work. The remarks upon them and the analyses of the more important 
eases will offer a subsidiary to this main purpose, while the particular chapter 
is addressed chiefly to insurance managers and policy brokers. 


TREMEEAR’S CANADIAN CRIMINAL CODE.— The Criminal Code and the Law of Criminal 
Evidence in Canada: being an Annotation of the Criminal Code of Canada, and of the 
Canada Evidence Act, 1893,as Amended to 1902 inclusive, with special Reference to 
the Law of Evidence and the Procedure in Criminal Courts, including the Practice be- 
tore Justices and on Certiorari and Habeas Corpus. By W. J. TREMEEAR, of the Toronto 
Bar. Toronto: Canada Law Book Company, Law Book Publishers, 32 Toronto St. 1902. 


This is a large and well printed book, comprising nearly one thousand pages, 
and bound in halfcalf, — a much better binding than our American sheep, which 
rots rapidly and breaks at the hinges after some handling. A proper descrip- 
tion of this book would probably be to say that it consists of the Criminal Code 
enacted in the year 1892 by the Senate and House of Commons of Canada! cited 
by the short title of ‘‘ Criminal Code 1892,’’ to which are added very copious anno- 
tations by the present editor, drawn from British and Canadian decisions. This 
work has no preface, but the title page explains its character in a general way. 
An apologetic preface would certainly have been out of place. No apology is 
needed for the publication of a work so obviously helpful to the bench and bar. 


“IV. Crc.’’— Cyclopedia of Law and Procedure, edited by WILLIAM MACK and Howarp 
P. NASH, Vol. 4. New York: The American Law Book Company. London: Butter- 
worth & Co., 12 Bell Yard. 1902. 


This massive volume contains 1076 imperial octavo pages, tle text set in the 
kind of type which printers call ‘‘ small pica,’’ but the pages losded down with 
foot-notes in smaller type, such as printers call ‘‘ brevier.’’ A fair estimate of 
the average amount of matter on each page will make it clear that it comprises 
about 1,100,000 words of text and notes. This is about four times the matter 
comprised in a law treatise of the regulation style and dimensions, or enough 
matter to make four ordinary law volumes. 

In turning over these pages, one is struck with the general uniformity of 
style in which the work has been turned out, notwithstanding the fact that 
most of the titles are by different authors, some of whom have not had previous 
experience in the preparation of articles for works of this kind. 


1 55-56 Vict., ch. 29, amending Acts 1893 to 1901, inclusive. 
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The volume begins with the title “ Assignuments,’’ by Roderick E. Rombauer, 
sometime Presiding Judge of the St. Louis Court of Appeals. Judge Rombauer 
is a very thorough lawyer, — was one of the best judges that ever sat in Mis. 
souri, and, as shown in this article, his mental habits are painstaking and con. 
scientious in the extreme. 

The next title, ‘‘ Assignments for Benetit of Creditors,’’ was written by Marion 
C. Early, Esq., also of the St. Louis Bar. Mr. Early has no addition to his 
name at the beginning of his article, but he is the editor of the last edition of 
‘Bishop on Statutory Crimes.” He is also, and has been for a number of years, 
the librarian of the Law Library of the Union Trust Building in St. Louis, 
one of the best law libraries in the country. It may be surmised that, in the 
discharge of his duties as such law librarian, he acquired a taste for literary 
work in the line of his profession; but it should also be added that he is en. 
gaged ina large and constantly growing practice. This article on “ Assignments 
for Benefit of Creditors ’’ comprises 176 pages, and could only have been pro- 
duced at the expense of severe and protracted labor. We notice in the foot- 
notes of this title several refrences to the Century Digesi. We do not believe 
that Mr. Early put these in. ; 

The next title “ Assistance, Writ of,’ is ‘‘ Edited by Henry C. McWhorter, 
Associate Judge Supreme Court of Appeals of West Virginia.’’ We suppose 
that this article was originally prepared by some member or members of the 
regular editorial staff of the American Law Book Company; but confidence in 
it is enhanced by the fact that it bears the imprimatur of an eminent judge. 
This plan of having lawyers and judges of experience edit particular titles which 
have been compiled by one or more members of the general editorial staff, has 
been disparaged; but that it hasits merits beyond that of mere advertising, may 
perhaps be trusted to the opinion of one of the most eminent law professors 
and judges in this country, a gentleman who, as stated in another column, 
was the real founder of the American Bar Association, and afterwards its 
president. ‘* Your plan,’’ writes Mr. Justice Simeon E. Baldwin, of the Supreme 
Court of Connecticut, ‘of having leading titles edited by men of eminence 
in the legai profession has great merits. Such men can rarely spare the time to 
make the laborious research which the preparation of a legal treatise — and these 
titles are of that nature—demands. They can, however, review and correct the 
work of others, and their names are a high guaranty of that accuracy and fuilness 
of treatment which the nature of the ‘Cyclopedia’ demands.’’ Nevertheless, 
with the exception of those articles which are entirely compiled and written by 
outside authors, as most of the articles in this volume are, the regular work of 
compilation, statement and editing must, in general, be trusted to the members 
of a well drilled editorial staff, who are constantly at work on uniform lines. 
Such a staff has been gradually created by the publishers of this great work, 
but this has by no means excluded a resort to men of known ability outside of 
such staff. 

For example, the next title, ‘‘ Associations,’’ is written by H. Gerald Chapin, 
LL.D., editor of the “ American Lawyer,” a very bright young lawyer and editor 
of a very bright legal publication. 

Next comes the title ‘‘ Assumpsit, Action of,’’ edited by Jonathan Ross, 
sometime Judge of the Supreme Court of Vermont, compiled and written, we 
suppose, by the members of the regular editorial staff. 
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The small title of ‘‘ Asylums’”’ is written by Edward M. Winston, Esq., long 
known to the writer as a bright and scholarly member of the Chicago bar. 

The title “‘ Attachments ’? comprises 520 pages, and is edited by Roger Foster. 
of New York City. Mr. Foster is a very eminent member of the legal pro- 
fession. Heis lecturer on Federal Jurisprudence at the Law School of Yale 
University, and is the author of a very satisfactory work known as “ Foster’s 
Federal Practice,’’ and of other works. We understand that this title was 
originally written by a gentleman not connected with the regular staff of the 
American Law Book Company, but that the general editors, Mr. Mack and Mr. 
Nash, felt obliged to discard his manuscript and to have the work prepared by 
various members of the regular staff and edited by one responsible person. 
Hence the name of one of the most eminent men in the legal profession, often a 
contributor to the AMERICAN Law REVIEW, now engrossed in a very active and 
lucrative practice, appears as its sponsor. 

The very considerable title of “‘ Attorney and Client’’ is written by George F. 
Tucker, lecturer on International Law in the Boston University School of Law: 
sometime reporter of the Supreme Judicial Court of Massachusetts; joint 
author of ‘‘ Notes on the Revised Statutes of the United States;’’ author of 
“The Monroe Doctrine,” etc. This title abounds in decisions upon questions 
of practical interest to lawyers, touching their every-day work in their pro- 
fession. It seems to be a good and careful piece of work. 

The title ‘“* Attorney-General’’ is edited by Robert F. Walker, sometime 
Attorney-General of Missouri, and member of the Commission for the Revision 
of the Laws of Missouri in the year 1889. This is a short title, comprising but 
13 pages, but it seems to embrace about all that a searcher or casual reader 
-would desire to know concerning an office which must be for the most part 
local and peculiar, depending in each case upon constitutional and statutory 
enactments. 

The title “‘ Auctions and Auctioneers ’’ is by Archibald C. Boyd, a member of 
the regular staff of the American Law Book Company, and a most careful and 
competent literary worker. 

The title “‘ Audita Querela ’’ is the last title of any considerable magnitude 
in this volume. This will be recognized as a common law writ, issued at the 
suit of judgment or execution debtors to overhaul a writ of Jfieri facias, and 
prevent it from doing unlawful mischief. The writ has now largely passed 
into disuse in the United States, having been succeeded by statutory motions or 
petitions, especially in the code States. This title is edited by Henry Stephen. 
We do not know who this gentleman is, but his work seems to have been well 
done. 

A feature of this work which possesses considerable value is that it combines 
a law dictionary with acyclopedia. A great number of legal words and phrases, 
falling into their proper alphabetical place in the volume, are presented and 
defined. This work has been assigned to Howard P. Nash, Esq., one of the 
general editors of the work. 

This volume takes us through the letter A, and to the extent of a few lines 
into the letter B, the last word in the letter A is “‘ Ayuntamiento,’’ which is 
defined to be, “ In Spanish-American law, a municipal council having charge of 
the political and financial government of the municipality.’ We believe that it 
is a word known and used in Spain, in the Philippines, in the West Indies, in 
Texas, and in all other countries deriving their civil institutions from Spain. 
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Works of this kind are generally the result of an evolution. This is mani- 
festly so with dictionaries and with other cyclopedias. Thus there has been a 
gradual unfolding, so to speak, from the work of Dr. Johnson, —a work 
which, with all its imperfections, peculiarities and oddities, was a very credit- 
able work for its day,— down to the last edition of Webster, to that of Wor- 
cester, to the Century, and to the Standard. It will probably be found to be so 
with legal abridgments or cyclopedias. From Rolle’s Abridgment in ancient 
black letter and law French, down to the work which lies before us, there has 
been a gradual and, on the whole, a very great development; but at the same 
time, all these works present a general similarity of structure. Perhaps the 
projector of the first one was the ablest architect of all, and “‘ builded wiser 
than he knew.”’ As this is the last attempt of the kind, it ought, according to 
the ordinary laws of nature, to be the best. We believe that it is; but we say 
this without offering any disparagement to any other work of the kind. 
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